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LEGISLATIVE STATISTICS

81st Legislature, Regular Session

Table

of Contents
Introduced Enacted* Percent enacted

House bills 4,836 867 17.9%

Senate bills 2,583 592 22.9%

TOTAL bills 7,419 1,459 19.7%

HJRs 140 9 6.4%

SJRs 50 0 0.0%

TOTAL joint

resolutions 190 9 4.7%

*Includes 35 vetoed

bills — 20 House bills and 15 Senate bills

2007 2009 Percent change

Bills filed 6,190 7,419 19.9%

Bills enacted 1,481 1,459 -1.5%

Bills vetoed 51 35 -31.4%
Joint resolutions filed 151 190 25.8%
Joint resolutions adopted 17 9 -47.1%
Legislation sent or transferred

to Calendars Committee 1,692 1,726 2.0%
Legislation sent to Local and

Consent Calendars Committee 1,056 1,398 32.4%

Source: Texas Legislative Information System
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State incentives for media productions

HB 873 by Dukes
Effective April 23, 2009

Table
of Contents

HB 873 changes the requirements to qualify for
a moving image project incentive grant, increases
the incentive for filming in certain geographic areas,
expands the geographic areas that qualify a project
for additional incentives, and includes educational
or instructional videos in the incentive program by
amending the definition of “moving image project.”

HB 873 makes the following changes in the
requirements to qualify for a moving image project
incentive grant:

e lowers the minimum amount of in-state
spending required for a film or television
program from $1 million to $250,000;

e adds educational and instructional videos and
digital interactive media productions to the list
of qualifying productions with a $100,000 in-
state spending minimum;

e allows the Music, Film, Television, and
Multimedia Office to make an exception to the
requirement that 70 percent of the workforce on
a project be Texas residents if they determine
that there is not a sufficient number of Texas
residents to fill the necessary positions; and

e lowers the percentage of the project that must be
filmed in Texas from 80 percent to 60 percent.

The bill also removes the cap on grant amounts and
requires the Music, Film, Television, and Multimedia
Office to establish, by rule, how grant amounts will be
calculated. The rules will have to consider the impact
of a project on employment, tourism, and economic
activity and the amount of a production company’s in-
state spending for a project.

HB 873 changed the term “underused area” to
“underutilized and economically distressed area,”
increased the incentive for filming in these areas to 2.25
percent, and expanded the definition of those areas to
include any area that the Music, Film, Television and
Multimedia Office determines received less than 15
percent of the total film and television production in
this state during a fiscal year or had a median household
income that was not more than 75 percent of the median
state income.

Supporters said

Texas is losing millions of dollars in film, television,
commercials, and video game projects to other states,
primarily Louisiana, New Mexico, Georgia, and
Michigan. As a result, the state is losing high-paying
jobs, economic activity, and tax dollars. The Texas Film
Commission estimates the state has lost more than $500
million in direct spending and more than 7,000 jobs to
other states since 2003. Although Texas has created a
film incentive program and made some adjustments,
the program has proven too modest for investors and
production companies to find competitive.

HB 873 would provide a more flexible program by
decreasing some previous requirements and allowing
the Music, Film, Television, and Multimedia Office
discretion when awarding grants, rather than strict
guidelines that have kept some worthwhile projects
from qualifying and resulted in projects going to other
states to film. Decreasing spending requirements for
film/television projects from $1 million to $250,000
would entice producers to keep work in-state and
would qualify independent filmmakers and those in
the straight-to-video market. By eliminating the cap on
grants, Texas better would be able to attract high-budget
productions and would eliminate the disadvantage
Texas has in competing with states without caps. The
requirement that 70 percent of the crew, actors, and
extras on a project be Texas residents is too rigid and
sometimes impossible to meet with current workforce
levels, so the bill would allow flexibility if a sufficient
percentage of Texas residents were not available when
filming began. Also, decreasing the percentage of a
project that must be filmed in Texas from 80 percent
to 60 percent would entice more projects to do partial
production in Texas, which would boost employment
and spending in the state.

There would be no risk to the state because
payments would be made only after a project was
completed in Texas. The enhancements provided by HB
873 are needed because although the incentive program
has been used heavily by producers of television
commercials and video games, it has not been effective
in stopping the flow of feature films and television
programs to states offering more generous incentives.
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Opponents said

While increasing media production in Texas is
important, the state cannot afford to increase support for
what amounts to using taxpayer dollars for a corporate
subsidy. The state of Texas is not in the business of
moving image production. The industry is made up of
private businesses and is mainly concentrated in the
Dallas and Austin areas. Rather than offer still more
grant money to attract the industry to other parts of the
state, municipalities could develop more robust local
incentive packages to attract projects to their areas.

Notes

The HRO analysis of the bill appeared in the
March 25 Daily Floor Report.
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Continuing the Texas Residential Construction Commission

HB 2295 by McClendon
Died in Senate committee

Table
of Contents

HB 2295, as passed by the House, would
have continued the Texas Residential Construction
Commission (TRCC) until September 1, 2015, and
would have made several changes in the structure of the
agency, including provisions that would have:

e required licensing of homebuilders and
provided penalties for operating without a
license;

e cstablished mediation as an alternative to using
the state inspection program to address alleged
construction defects;

e required TRCC to adopt standard home
construction contract forms;
created a homeowners recovery fund;
adopted additional disclosure requirements; and
made other administrative changes, such as
allowing TRCC to issue emergency orders,
creating an ombudsman’s office, and adding two
members to the governing board.

Since HB 2295 was not enacted and the Sunset date
for TRCC was not extended, the agency was abolished
as of September 1, 2009, under the Sunset Act, and after
a one-year wind-down period will cease to exist as of
September 1, 2010.

Licensing. HB 2295 would have required a
homebuilder to have a TRCC license to conduct
business in Texas. A new license applicant would
have been required to meet the current requirements
for TRCC registration, pay a licensing fee, provide a
$25,000 bond, complete an eight-hour course that would
have included one hour of ethics and two hours covering
various building codes, standards, regulations, and laws,
and pass a qualifying examination. The bill would have
increased continuing education requirements from five
hours every five years to 16 hours every two years.

Conducting business as a builder without TRCC
licensure would have been a class B misdemeanor (up
to 180 days in jail and/or a maximum fine of $2,000).
The bill also would have allowed TRCC to take
disciplinary action against a builder for not meeting
reporting requirements established for builders involved
in the state inspection process or mediation; for failure
to complete obligations of a construction contract; for
not complying with TRCC rules related to third-party

inspectors; or for not using TRCC-adopted or TRCC-
approved building contract forms.

Opt-out provisions. The bill would have allowed
homeowners to elect mediation as an alternative to
the state inspection program. If the homeowner had
requested mediation, the builder would have been
required to participate in good faith. If an agreement had
not been reached by the end of the 90-day mediation
period, the homeowner would have been allowed to
initiate an action to recover damages for a construction
defect.

HB 2295 would have required TRCC to assign a
third-party inspector within 10 days, rather than the
current 30 days, of the date it received a homeowner’s
complaint about construction defects, but would have
permitted the TRCC executive director to assign a
TRCC inspector or other state employee to conduct an
emergency inspection. Recommendations by a third-
party inspector would have had to be issued within 45
days, rather than the current 60 days, of the inspector’s
assignment. A homeowner would have been allowed to
initiate an action to recover damages on or after the 76th
day after initiating the state inspection process for issues
related to workmanship or materials and on or after the
91st day for structural issues.

HB 2295 would have prohibited TRCC from
charging homeowners certain fees, including fees to
cover the cost of a third-party inspection.

Standardized construction contract. HB 2295
would have required TRCC to adopt standardized
contract forms for the sale or construction of a new
home. However, a builder would not have been
precluded from using the builder’s own contract form,
if approved by TRCC, or a contract prepared by the
purchaser or the purchaser’s attorney.

Disclosures. A binding arbitration agreement
related to a home construction contract would have
been required to include a statement, initialed by each
party, that the homeowner was waiving voluntarily and
knowingly the right to a jury trial to settle any future
disputes. The bill would have required homebuilders
to disclose whether a home had been repurchased from
another purchaser by the builder because of a dispute
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over construction defects and the nature and remediation
of the defects. Other provisions would have required
that TRCC post on its website the number of complaints
against individual builders, final reports on inspections,
and whether the builder had resolved disputes with
homeowners.

Homeowner recovery fund. HB 2295 would
have established a homeowner recovery fund to serve
as a last resort for homeowners who were unable to
recover damages from a builder related to a violation
of the Texas Residential Construction Act or to get a
confirmed construction defect repaired. The fund would
have received 10 percent of all administrative penalties
collected by TRCC and could have provided up to
$175,000 in compensation for a homeowner unable to
collect from a bankrupt or otherwise judgment-proof
homebuilder.

Other provisions. The bill would have established
the office of ombudsman, which would have submitted
comments to TRCC about rule and policy changes and
would have helped builders and homeowners in locating
mediation services or with the post-inspection process.
The bill also would have added two members to the
nine-member TRCC board, including an additional
public member; established in statute the TRCC mission
and purpose; and required publication of a homeowner
information pamphlet.

Supporters said

HB 2295 would strike a good balance between
the economics of the homebuilding industry, which
contributes more than $35 billion and 500,000 jobs
to the state economy, and the concerns of millions of
homeowners. TRCC survived the acid test of a very
closely watched and sometimes contentious Sunset
review, including a favorable vote to continue the
agency by the legislators most involved in the process.
This legislation would provide the agency the tools it
needed to conduct its work more quickly and efficiently
to help builders and homeowners resolve their disputes.
Many amendments added during the House debate
would make the bill even more consumer-friendly.

TRCC has made great strides since the Legislature
gave it additional resources and enforcement powers in
2007. Its staff has increased significantly the resolution
of complaints about construction defects. In addition,
TRCC has taken major enforcement actions, including

a lifetime ban for one builder and a fine of $260,000
against another.

Licensing. HB 2295 would have Texas join 28
other states that license those operating in residential
construction. Requiring licensing, rather than
registration, would increase the level of professionalism
among homebuilders. Exempting from new licensing
requirements those who already hold one credential is
a common practice when a regulatory agency changes
regulatory standards. Requiring all existing registered
builders to take a qualifying examination would be
costly and burdensome for the industry and the state.

HB 2295 would provide real teeth behind TRCC
enforcement efforts, including criminal penalties for
unlicensed persons claiming to be builders and the
ability to take disciplinary action against a builder that
failed to complete all contract obligations.

Opt-out provisions. HB 2295 would allow
homeowners to elect mediation, rather than the state
inspection program, to resolve disputes in a fair and
expedient manner. TRCC could take disciplinary
action if a builder failed to make repairs agreed to in
mediation.

For homeowners who chose the state inspection
program, the process would be streamlined, and
homeowners would not pay a fee to receive an
inspection. Stricter deadlines would ensure that
homeowners more quickly could pursue further action
to recover damages if they were not satisfied with the
outcome of mediation or the inspection process.

Standardized contracts and disclosure. Adopting
standardized contract forms would help homeowners
learn more about their rights. One provision would raise
awareness by new homebuyers about the consequences
associated with arbitration, including waiving the right
to a trial by jury. Informed and prepared homebuyers
would provide stability and integrity to neighborhoods
and communities. Also, the TRCC website would
provide additional information about complaints against
builders and resolution of those disputes, which would
help homebuyers make better choices.

Homeowner recovery fund and other provisions.
HB 2295 would provide a mechanism for compensation
of up to $175,000 for homeowners who were unable
to recover from a builder not able to pay a full court
judgment or who was bankrupt. Other provisions, such
as the ombudsman office and expanded membership on
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the board, would help make TRCC more responsive to
consumers and the building industry.

Opponents said

TRCC should be abolished. This bill would not
make the policy or statutory changes necessary to create
a regulatory agency with a clear mission to protect the
public. Having a poor regulatory program, especially
one that functions as a creature of the industry it is
designed to oversee, is worse than having no regulatory
program at all. TRCC has had the dubious distinction
of having two different state reports, the Strayhorn
report in 2006 and the Sunset staff report, recommend
its elimination. This would be the third time this decade
that the Legislature has reviewed this agency, and after
three strikes, TRCC should be gone.

Licensing. Texas regulates doctors, attorneys,
accountants, psychologists, and land surveyors, but
those regulatory agencies do not deny access to justice
at the courthouse for those harmed by the wrongdoing
of their members. TRCC procedures effectively shield
home builders from the consequences of their actions,
and HB 2295 would do little to redress that imbalance.

HB 2295 would provide for licensing in name

only and would do nothing to ensure the competence
and financial responsibility of builders in the state, nor
would it prevent unqualified individuals from entering
the field. Of more than 28,000 applications, only 385
have been rejected. A vast majority of those registered
builders would be grandfathered under the new license
requirements. This bill would not weed out bad builders.

The bill’s proposed continuing education
requirements would not improve the quality of builders.
They would have to complete, but not necessarily pass,
an eight-hour course. One hour devoted to ethics and 30
more minutes assigned on four complex topics would
not be useful either for the builders or homeowners.

Opt-out provisions. TRCC believes that its mission
is to “reconcile differences” between builders and
homeowners. A leaking roof or cracked foundation
should not be a “difference.” Texans do not need a state
agency to make homeowners wait to begin a process
that finally could force builders to repair problems with
their homes.

Homebuyers would be asked to waive some rights
without adding any meaningful protections. While the

bill seems to offer voluntary mediation, the wording
could be construed such that mediation could be
requested by a homeowner only in the unlikely event
that the builder asked for the state inspection.

Homeowner recovery fund and other provisions.
Providing up to $175,000 in compensation would be an
improvement to the homeowner recovery fund, but it
still could be significantly less than the amount needed
to compensate a homeowner for a construction defect.
The other provisions, such as an ombudsman, additional
board members, changes in the mission statement, and a
homeowner informational pamphlet, would be window
dressing rather than substantial improvements.

Other opponents said

The Legislature should have adopted the approach
offered by HB 2243 by Leibowitz that would have
required stricter licensing of builders through the Texas
Department of Licensing and Regulation (TDLR)
rather than TRCC. This approach would have given
Texas homeowners oversight of the homebuilding
industry through an agency with more than a century of
experience in regulation and provided direct access to
administrative and legal remedies.

Notes

HB 1959 by Isett, the bill extending Sunset dates
for agencies whose Sunset bills failed to pass, would
have eliminated TRCC’s authority to regulate or
take enforcement action against builders, third-party
warranty companies, or arbitrators as of September 1,
2009, which, in effect, would have accelerated the one-
year wind-down period before the agency ceases to exist
September 1, 2010. HB 1959 died when the House did
not vote on the conference committee report on the bill.

SB 1 by Ogden, the general appropriations act for
fiscal 2010-11, includes a Sunset contingency rider that
eliminates TRCC funding for fiscal 2011 and allows
only sufficient funds to close the agency during fiscal
2010.

HB 2243 by Leibowitz, which would have licensed
builders through TDLR, died in the House Business and
Industry Committee.

The HRO analysis of HB 2295 appeared in Part
One of the May 6 Daily Floor Report.
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Restructuring the Texas Windstorm Insurance Association (TWIA)

HB 4409 by Taylor/ SB 14 by Fraser

TWIA provisions effective June 19, 2009/ Died in the House

Table
of Contents

HB 4409 revises operation, oversight, and
funding provisions of the Texas Windstorm Insurance
Association (TWIA) Act, including funding coverage
for catastrophic events, in part, through issuance of
public securities. It revises the purpose of TWIA, stating
that it is intended to provide an adequate market for
windstorm and hail insurance in the seacoast territory.
For these coverages, TWIA is the residual insurer of last
resort.

Payment of losses. HB 4409 revises the method
by which TWIA will pay losses, including establishing
three classes of public securities that may be used to pay
TWIA losses. These securities must be repaid within
10 years of issuance and generally must be issued after
the catastrophic event has occurred for which additional
revenue is needed. The public securities are exempt
from taxation, payable through various mechanisms
within TWIA, and will not be debt of the state.

If insured losses and operating expenses exceed
premium and other revenue of TWIA, the losses
will be paid from available association reserves and
available amounts in the Catastrophe Reserve Trust
Fund. If losses remain unpaid after these resources are
exhausted, payments will be made from the following
funding mechanisms in the order listed, subject to the
noted maximum per occurrence amounts:

e $1 billion from class 1 public securities, payable
from premium and other revenue, including
revenue the association obtains through
financing arrangements with any market source;

e $1 billion from class 2 public securities, payable
from a combination of member assessments (30
percent) and nonrefundable premium surcharges
on property and casualty policies issued for
property located in a catastrophe area (70
percent); and

e $500 million from class 3 public securities,
payable from members’ assessments for which
a member may pay directly or use reinsurance
coverage the member elected to obtain.

Member assessments made for Class 2 and 3 public
securities will be made in proportion to the member’s
share of premiums collected during the preceding

calendar year. These assessments may not be recouped
through a premium surcharge or tax credit. TWIA may
purchase reinsurance that operates in addition to or

in concert with the other mechanisms authorized for
payment of TWIA losses.

Eligibility. TWIA will provide initial or renewal
coverage to applicants in the catastrophe area whose
property is insurable but who were unable to obtain
property insurance through the voluntary market, as
evidenced by one declination from an insurer that writes
windstorm and hail coverage in the first-tier coastal
counties.

All construction, alteration, remodeling,
enlargement, and repair of structures in catastrophe
areas that was begun on or after June 19, 2009, must
comply with building code standards in the plan of
operation to be eligible for TWIA coverage.

Structures constructed, altered, remodeled, or
enlarged on or after September 1, 2009, that are
located in a zone with an additional hazard associated
with storm waves may not receive initial or renewal
TWIA coverage unless evidence of flood insurance
is submitted with the application, if National Flood
Insurance Program flood insurance is available for that

property.

Inspections. The Texas Department of Insurance
(TDI) must charge reasonable fees for inspection.
Structures may not be certified for insurability
unless inspection fees are paid and documentation of
compliance with the plan of operation is provided within
six months of application.

The bill specifies the inspection requirements
for structures that have been altered, remodeled, or
enlarged. Structures modified on or after January 1,
1988, are subject to inspection by TDI to be considered
insurable.

Residential structures insured by TWIA as of
September 1, 2009, that have been inspected for
compliance with the plan of operation and found
noncompliant may continue coverage through TWIA,
but the policy will be subject to a separate, non-
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refundable annual premium surcharge of 15 percent.
The surcharge will be deposited in the Catastrophe
Reserve Trust Fund.

Rate regulation. Recognized catastrophe models
may be considered in adopting TWIA rates. TWIA may
use a rate filed without prior commissioner approval,
if the filing is made at least 30 days before use, does
not exceed 105 percent of the rate in effect on the
filing date, and does not increase rates by more than
10 percent for an individual rating class. TWIA may
establish rating territories, but rates within a county may
not vary more than 5 percent in 2009, with the allowable
variance increasing by 1 percent annually so that rates
may not vary more than 8 percent in 2012.

Board of directors. HB 4409 revises the
composition and duties of the TWIA board of directors.
All members must have demonstrated experience in
insurance, general business, or actuarial principles.
The members of the board, all appointed by the
commissioner, must include:

e four members representing the insurance industry,
selected from a slate of people nominated by the
industry;

e four members who reside in the first-tier coastal
counties, including at least one person who is a
property and casualty agent;

e one member who represents an area of the state
not located in the seacoast territory; and

e one non-voting member who is a licensed
engineer residing in a first-tier coastal county.

The primary objectives of the board are to ensure
that the association operates in accordance with
applicable law and commissioner rules, complies with
sound insurance principles, and meets all standards
imposed by the TWIA Act. The TWIA board must issue
biennial reports about operations of the association.

Additional oversight and review. HB 4409
establishes a Windstorm Insurance Legislative
Oversight Board to monitor Texas windstorm insurance
and review recommendations for legislation proposed
by TDI and TWIA. TWIA must undergo Sunset review,
paid for by the association, during the period in which
state agencies abolished in 2015 are reviewed, but
TWIA will not be subject to abolishment.

SB 14 would have established many revisions to
the TWIA Act that were substantially similar to those of
HB 4409, such as those regarding the TWIA purpose,

board composition and duties, eligibility requirements,
and rate regulation. SB 14 would have differed most
substantially from HB 4409 in the method by which
losses would have been paid. SB 14 also would have
transferred direct responsibilities related to building
inspections and appointment of inspectors from TDI to
TWIA and would have repealed provisions regarding
the authority of TDI to discipline inspectors and collect
fines.

Payment of losses. SB 14 would have established
two classes of public securities that could have been
used to pay TWIA losses. Class 1 public securities
would have been authorized for issuance before
the occurrence of a catastrophic event, if the board
determined premiums and other revenue might not
be sufficient to pay insured losses. These securities
could not have been used to pay for catastrophic events
occurring before their issuance. Class 2 public securities
could have been authorized to be issued on or after the
occurrence.

Public security obligations that TWIA could not
have paid with available revenue would have been
paid with nonrefundable surcharges collected on
property insurance policies that applied to property in
a catastrophe area, first-tier coastal county, and the part
of the second-tier coastal counties included in TWIA.
These surcharges would not have been subject to
premium taxes or commissions.

If insured losses and operating expenses had
exceeded premium and other revenue of TWIA, the
losses would have been paid from available association
reserves and available amounts in the Catastrophe
Reserve Trust Fund. If losses had remained unpaid
after these resources had been exhausted, SB 14 would
have authorized payments from the following funding
mechanisms in the order listed, subject to the noted
maximum per occurrence amounts:

$300 million from class 1 public securities;
$300 million from class 2 public securities;
$300 million from member assessments that
could not have been recouped from a premium
surcharge or tax credit and would have been
made in proportion to the member’s share

of premiums collected during the preceding
calendar year;

e §$100 million from member assessments that
would have been repaid by nonrefundable
premium surcharges charged to policyholders in
a catastrophe area;
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e up to $1 billion from reinsurance that had been
purchased by TWIA from premiums and other
revenue; and

e  §750 million from member assessments that
could have been credited against the insurer’s
premium tax at a rate of up to 20 percent per
year for five or more successive years.

If the board of directors had determined that the
sale of public securities or the purchase of reinsurance
were not possible or that other financing mechanisms
were more fiscally appropriate or economically
beneficial to Texas, the board, with the approval of the
commissioner, could have used any combination of
financing arrangements allowed by the TWIA Act to pay
the excess losses.

Supporters said

HB 4409 would establish a fair funding and
governance approach for the Texas Windstorm
Insurance Association (TWIA), giving TWIA the tools it
needs to cover losses in the event of another catastrophic
storm along the Texas coast. The bill would represent
the healthiest balance between interests. Premiums
would remain affordable for coastal consumers, which
would protect the coastal economy, and costs would not
be shifted to insurers.

Losses associated with hurricanes Dolly and Ike
in 2008 exposed the weaknesses in the current TWIA
funding mechanism. In 2008, hurricanes Dolly and
Ike required TWIA to use all existing premiumes,
reinsurance, and the full balance of the Catastrophe
Reserve Trust Fund, which was about $470 million.
In addition, $530 million in assessments were made to
Texas property insurers, of which $230 million will be
subject to premium tax credits. Large assessments such
as these not only drive up Texas property insurance
rates statewide because the costs are spread to all Texas
property insurers, but the $230 million subject to tax
credits represents a long-term revenue loss to the state in
premium taxes that will not be able to be collected.

Through the use of public securities, HB 4409
would spread the cost of a major storm over as long
as ten years. Coastal residents would not face any
surcharges, nor would TWIA members face any
assessments, until losses exceeded $1 billion. Because
the bill caps the exposure of member insurers to at most

$800 million, insurers could better calculate their risks
of participating in the Texas market. When insurers face
an unlimited assessment for excess storm losses, such
as they can under the current funding structure, they are
more likely to either exit the market or raise rates more
aggressively because they cannot adequately predict
their future costs.

Coastal residents would bear 70 percent of the
costs between $1 billion and $2 billion, but given the
opportunity to spread premium surcharges over 10
years, a property owner would not have to pay more
than an approximately 3-percent increase for any major
storm. This approach would acknowledge the fairness of
TWIA policy holders paying more for their losses than
the rest of the state, yet would prevent coastal property
owners from being overburdened by insurance costs
to the point they could not maintain their homes or
businesses or subjected to total loss because they chose
to risk dropping coverage.

All Texans benefit by ensuring that reasonably
priced insurance is available along the coast. The
coastal area is host to a substantial portion of the oil
and gas industry, and coastal ports are the gateway for
a vast number of imports and exports that distribute
Texas-produced goods abroad or that supply Texas
manufacturers with the goods they need for production.
By maintaining the affordability of TWIA coverage, HB
4409 would avoid disruptions to coastal business that
would impact every aspect of the state economy.

Texas faced an extraordinary year in 2008 with the
largest losses by far in TWIA’s 37 years of existence, yet
the claims for hurricanes Ike and Dolly still fell below
the $2.5 billion of losses that HB 4409 could fund.

Even still, the bill would authorize TWIA to purchase
reinsurance for use in addition to the other funding
mechanisms. For every year that TWIA premiums
generated excess revenue, these funds would be building
the balance of the Catastrophe Reserve Trust Fund,
which would be tapped before any of the other funding
mechanisms in this bill.

The bill also would establish more stringent building
code requirements that would encourage construction
of buildings that could better tolerate storm conditions.
Changes to the composition of the board would give
property owners more voice in a governing body
that currently is dominated by insurance industry
representatives.
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Opponents said

HB 4409 would leave unfinished the critical task of
revising TWIA’s funding structure to reflect realistically
the risk the Texas coast faces from damaging and costly
storms. TWIA’s total exposure exceeds $60 billion, and
estimates of TWIA losses if a category 4 or 5 hurricane
directly hit Galveston are as high as $10 billion. Even
though such a storm would be rare, Texas should be
prepared for a worst-case scenario to avoid the chance
that a major storm could leave state budget-writers
grappling with billions of dollars in unexpected storm
costs. Weather is unpredictable, and Texas cannot afford
to gamble that $2.5 billion will be sufficient to cover
storm losses in future storm seasons.

Instead of the HB 4409 proposal, the state should
address the fundamental issue with TWIA coverage
— the artificially low rates charged to coastal property
owners. Current TWIA rates fall far short of addressing
the risk associated with coastal properties, and the rest
of the state should not continue to subsidize coastal
premiums. If TWIA premiums were increased to be
more reflective of actual risk, these revenues could
build a larger balance in the Catastrophe Reserve Trust
Fund so fewer additional funding mechanisms would be
needed to address significant TWIA losses.

Notes

The HRO analysis of SB 14 by Fraser appeared in
the May 24 Daily Floor Report.

The HRO analysis of HB 4409 by Taylor appeared
in Part Two of the May 4 Daily Floor Report. HB
4409 was amended in the Senate to include revisions
to TWIA. Other provisions of HB 4409 allow certain
agencies to enter into pre-event contracts to receive
various services in the event of a weather-related
disaster, extend protection from liability to certain
persons assisting with disaster-related issues, and allow
critical governmental facilities to be equipped with a
combined heating and power system if it would result in
savings over a 20-year period.
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Extending school district property-value limitation agreements

HB 3676 by Heflin
Generally effective June 19, 2009

Table
of Contents

HB 3676 extends to 2014 the expiration date for
value-limitation agreements under Tax Code, ch. 313,
which authorizes school districts to agree to limit the
appraised value of certain property in the district for
economic development purposes.

Sunset date. HB 3676 extends the sunset date of ch.
313 value-limitation agreements from December 31,
2011, to December 31, 2014.

Leaseholder’s eligibility for value-limitation
agreements. HB 3676 allows the owner or lessee of, or
the holder of another possessory interest in, qualified
property to apply to the governing body of a school
district for a value-limitation agreement.

Comptroller’s evaluation of the application for
an agreement. HB 3676 requires the comptroller’s
economic impact evaluation of an application for a
value-limitation agreement to include, among other
existing requirements:

e the number of qualifying jobs to be created by
the applicant;

e the impact the project would have on the state
and individual local units of government,
including tax and other revenue gains, and
the economic effects of the project on local
communities;

e the proposed limitation on appraised value for
the qualified property of the applicant;

e the projected dollar amount of the taxes that
would be imposed on the qualified property for
each year of the agreement, if the property does
or does not receive a limitation on the appraised
value;

e the projected effect on the Foundation School
Program of payments to the district for each
year of the agreement;

e the projected future tax credits if the applicant
also applies for school tax credits; and

e the total amount of taxes projected to be lost
or gained by the district over the life of the
agreement.

After receiving a copy of the application and other
pertinent information, the comptroller must determine

whether the property meets the eligibility requirements
for a limitation on appraised value. The applicant

will have an opportunity for a hearing before a final
determination.

A school district may approve an application the
comptroller does not recommend only if the governing
body holds a public hearing to consider the application
and the comptroller’s decision, and at a subsequent
meeting at least two-thirds of the members of the
governing body vote to approve the application.

A school district is not required to consider an
application for a limitation on appraised value.

Disclosure of public information. HB 3676
requires disclosure of appraised value limitations. The
comptroller must post on the Comptroller’s Office
website each document or item of information the
comptroller designates as substantive. Each document
or item of information must be posted until the
appraised value limitation expires. HB 3676 makes
certain business information confidential by segregating
confidential information from other information in the
application.

Agreement provisions. HB 3676 allows a value-
limitation agreement to provide that the property
owner will protect the school district in the event the
district incurs extraordinary education-related expenses
related to the project that are not directly funded in
state aid formulas, including expenses for the purchase
of portable classrooms and the hiring of additional
personnel to accommodate a temporary increase in
student enrollment attributable to the project.

Limits on PILOT:. A school district may not enter
into agreements under which the person agrees to
provide payments in lieu of taxes (PILOTS) to a school
district in an amount that exceeds $100 per student per
year in average daily attendance or for certain periods of
time.

Recapture provisions. HB 3676 allows for the
recapture of lost property-tax revenue. A person with
whom a school district enters into an agreement is
required to make the minimum amount of qualified
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investment during the qualifying time period and is
required to create the minimum number of qualifying
jobs during each year of the agreement.

If in any tax year a property owner fails to comply
with the minimum investment and job creation
requirements, the property owner is liable to the state for
a penalty equal to the amount computed by subtracting
from the market value of the property for that tax year
the value of the property as limited by the agreement
and multiplying the difference by the maintenance and
operations tax rate of the school district for that tax year.
Such a penalty would become delinquent if not paid on
or before February 1 of the following tax year.

Eligibility of school districts. An eligible school
district has territory in an area that qualified as a
strategic investment area. The requirement that the
school district not have territory in a metropolitan
statistical area has been removed.

Supporters said

HB 3676 would make several changes to Tax Code,
ch. 313 to increase the effectiveness and transparency
of value-limitation agreements between school districts
and new businesses to promote economic development
and local job creation. Ch. 313 agreements are one of
the single most effective economic development tools
in Texas. Ch. 313 agreements allow school districts
to provide a temporary limitation on the taxable value
of new property investments that are subject to the
property tax. No existing facility’s value may be abated
under ch. 313, and they must meet stringent guidelines
to be eligible. These limitations generally expire after
eight years, after which time the property is taxed at its
full value. These agreements ultimately add substantial
value to local tax rolls.

The program has been very successful in bringing
new investments and jobs to Texas, many of which
would not have located here if not for these tax
abatements. Through the beginning of 2009, 90 projects
involving over $40 billion of new investment and
an estimated 5,600 high-wage jobs, have qualified
for ch. 313 agreements. These new facilities include
semi-conductor manufacturing, chemical plants, auto
manufacturing, research and development facilities,
renewable energy, and nuclear energy.

HB 3676 would extend the sunset date from 2011 to
2014 to reassure projects with a long planning horizon

that the state is committed to the ch. 313 program, while
permitting the Legislature to review the effectiveness of
the program and the changes made by HB 3676 again
after a reasonable period.

The bill would:

e provide greater transparency by requiring
school districts and the comptroller to have
published all relevant information associated
with the agreements, which would ensure
that all the information associated with an
application for value-limitation agreement was
made public;

e provide greater oversight by requiring the
comptroller to determine whether or not a
project met all statutory requirements before
allowing the agreement; and

e provide a more thorough and balanced
economic evaluation of applications by
requiring the comptroller to conduct an
economic study to evaluate both the value of
the limitation agreement and the associated
economic and financial benefits to the state and
local communities.

The bill would make important changes to the way
ch. 313 affects school finance. HB 3676 would limit
the amount of revenue a school district could receive
from payments in lieu of taxes, or PILOTs, to $100 per
student per year. Had this provision existed previously,
it could have limited average PILOTs in existing
projects to 20 percent of their current levels. While these
payments currently are legal, HB 3676 would cap them
to ensure that no district received excessive payments
outside of the school-finance system.

HB 3676 would create important protections for state
funds by creating recapture provisions. If, in any year,
a person in a value-limitation agreement with a school
district failed to meet minimum investment or job
creation obligations, that property owner’s investment
would be taxed at full value for that year. This would
ensure that the investment and job-creation goals would
be met, or that the state would receive its investment
back if the developer failed to honor the developer’s
minimum obligations.

The bill would expand the kinds of industries that
would be eligible for ch. 313 agreements, create jobs
and investment in Texas, and bring projects to the state
that would not be otherwise economically feasible.
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Opponents said

Texas cannot afford four more years of ch. 313
agreements. The main problem with these agreements
is that local school boards grant these subsidies, but
the state absorbs the cost of foregone property-tax
revenue through the school finance system. While the
comptroller could recommend whether an application
for a ch. 313 agreement should be granted, that
recommendation would not be binding on the school
district. Several districts have signed agreements for
these tax breaks even with a lack of recommendation by
the comptroller. The state should have more control over
how its funds are spent.

Extending the expiration date would cost the state
billions of dollars in business subsidies. Under ch. 313,
the state must make payments to local school districts
through the school finance system to reimburse them
for the funds they would have received had the value-
limitation agreement not been made. According to
the comptroller, the cost to the state over the lifetime
of projects already in existence and those likely to be
signed by the current expiration date of December 31,
2011, is $5.7 billion. This would be $900 million out of
the total fiscal 2014-2015 budget alone.

Some companies make side-payments to school
districts for signing these agreements. These companies
give school districts a share of their tax savings as a
reward for signing an agreement. These payments in
lieu of taxes, or PILOTSs, can come to many thousands

of dollars per student for each year of the ten-year life of

an agreement. One Texas school district receives almost
$9,700 per student per year through PILOTs. These
payments are not included in school-finance calculations

and can enrich select districts with per-student revenue
that is two or three times the target revenues most
districts receive. These payments, no matter how small,
should be included in school-finance calculations.

HB 3676 would not offer meaningful protections for
state investments. While the bill would create claw-back
provisions that would apply when a developer failed to
make the required investments or create the required
number of jobs, the required minimums would be so
low, especially in rural areas, that the provisions rarely
would apply.

HB 3676 would be a move away from the original
intent of ch. 313, which was to attract manufacturing
jobs to Texas. Wind energy developments, which have
especially benefited from these agreements, do not
produce nearly as many long-term jobs. Besides, wind
developers would come to Texas regardless of tax
subsidies because some of the world’s most constant
wind is located in Texas.

Notes

The HRO analysis of HB 3676 appeared in the
May 14 Daily Floor Report.
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Revising and extending local tax abatement agreement authority

HB 3896 by Oliveira
Effective June 19, 2009

Table
of Contents

HB 3896 allows a county to enter into an abatement
agreement with an owner of personal property located
on real property, or an individual with a leasehold
interest in or owner of personal property located on tax-
exempt real property, even if that individual did not own
the real property. HB 3896 also allows a city or county
to defer an abatement period. HB 3896 also extends the
expiration date of the Property Redevelopment and Tax
Abatement Act to September 1, 2019.

Supporters said

HB 3896 would allow cities and counties to defer
the start date of a tax abatement period for any project
with a long start-up time. This would enable cities and
counties to give advance abatement approval on those
projects, reducing uncertainty regarding the future
profitability of projects that may have a later start date.
The 80th Legislature enacted a similar provision in
2007 in HB 2994 by Bonnen, which allowed the start
of the abatement period on nuclear plants to be deferred
because of long regulatory approval and construction
processes.

HB 3896 also would resolve a technical issue that
was raised by an attorney general’s opinion by clarifying
that a county could enter into a tax abatement agreement
with an owner of property even if the owner of the
abated property did not own the underlying land.

Opponents said

Allowing projects with long start-up times to defer
the abatement period could create more property tax
abatement agreements, resulting in a loss of revenue to
cities and counties. It would encourage greater use of
business tax subsidies, which require other taxpayers to
make up the revenue lost during the abatement period.

Notes

The HRO analysis of HB 3896 appeared in Part
One of the May 11 Daily Floor Report.
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Establishing qualified manufacturing project zones

HB 4525 by Parker
Died in the Senate

Table
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HB 4525, as passed by the House, would have
created standards for the establishment of qualified
manufacturing project zones.

State project zone benefits. The owner of a
qualified manufacturing zone project would have been
eligible for a refund of state sales taxes of 50 percent of
the total amount of sales taxes collected on all taxable
items purchased within a designated project zone minus
the sales tax base for the preceding fiscal year. The total
refund amount that a project could have received as a
designated project zone would have been either $50
million or five percent of the project’s investments in the
zone, whichever was less. The refund could have been
used to pay for or to refund eligible expenses incurred
before or after the project had received its designation
as a project zone. These expenses would have included
recruiting or training present, prospective, or potential
employees for available jobs or those expected to be
available for the planning, designing, construction,
fabrication, or operation of a project. Expenditures also
would have included salaries, wages, and benefits of
employees through the first two years that the project
was commercially operating.

Qualified manufacturing project. To be eligible,
manufacturing projects would have had to have:

e invested at least $200 million or at least $100
million if the facility was related to renewable
energy, energy storage technology, or waste
recycling;
been forecast to create at least 300 FTEs;
been in competition with at least one alternative
site for the facility that was not located in Texas
or competing against similar projects located
outside Texas for federal funds or financial
support, including loan guarantees, that would
benefit the project;

e not produced carbon-dioxide emissions, within
certain parameters; and

e not been part of a Tax Code, ch. 312 or 313 tax
limitation agreement.

Initial and annual certification. The owner of
a qualified manufacturing project would have been
required to conduct an economic impact study of the
county in which the project would be located and to

submit the study to the comptroller. The comptroller
would have had to certify the study if it had estimated
accurately certain required economic information. The
projects would have to have been reauthorized yearly
to ensure compliance with investment and job creation
goals. A zone could not have existed for more than ten
years.

Clawback provisions. The owner of a project who
failed to submit proper certification of investment and
job creation goals would forfeit the right to receive
future state benefits under this program and repayment
of the entire amount of all refunds previously received
under the program.

Supporters said

HB 4525 is necessary to shore up a declining
manufacturing sector. These investments in the
manufacturing sector are necessary if Texas is to
continue to enjoy the strong economic development
benefits that manufacturing jobs bring to the state. The
incentives provided by HB 4525 would help tip the
scales in favor of Texas when manufacturers are making
business decisions on relocation or expansion and would
not benefit needlessly projects already in planning
or construction stages. The bill would help bring
manufacturing jobs to the state that otherwise would not
locate here and would encourage retention of existing
businesses.

The bill would help underemployed and unemployed
workers to make the transition into new manufacturing
jobs by providing workforce development money for
manufacturers that create at least 300 full-time jobs.
This is crucial, as over 80 percent of manufacturers
have difficulty finding qualified employees because
entry-level jobs in manufacturing increasingly
require additional skills and education as a result of
technological advances.

The bill would provide several safeguards to ensure
that only projects that would provide a significant
positive impact to the state’s economy would be
awarded. As the criteria for eligible manufacturing
projects would be purposely restrictive, granting
designations would be selectively used for projects that
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would have a large “bang for the buck.” Additionally,
the bill would contain “clawback’ provisions that
would apply if the designated project failed to reach the
required job or investment thresholds. Any agreement
between a local government body and a designated
project would be strictly optional. Also, the comptroller
would have clear authority to reject an economic impact
study if it did not accurately estimate projected job
creation or investments.

The fiscal note ignores that the related sales and
local taxes would not have been otherwise realized
by the state and local governments had an eligible
manufacturer not expanded or relocated. As such,
returning a portion of these sales and local taxes would
be fiscally reasonable, especially given the related
benefits of manufacturing investment.

Opponents said

HB 4525 would be a costly and unnecessary
business subsidy that would divert precious tax revenue
from the public sector and direct it to businesses that
likely would locate in Texas or expand here even
without these subsidies. While Texas is known as a
business-friendly state, it should not forgo roughly $135
million in general revenue over the next five years,
especially to promote a declining industrial sector.

According to the methodology for the fiscal note,
several nuclear power projects that are well into the
planning stages of development, and one close to
the construction phase, would meet the eligibility
requirements for a qualified manufacturing project zone.
These include the two additional units for the South
Texas Nuclear Project in Matagorda County, expected
to begin construction after the bill’s effective date, and
could possibly include two other nuclear projects, one in
Somervell County and one in Victoria County. As these
projects are either in motion or planned, they need not
be incentivized by state funds.

The bill would require the comptroller to accept
automatically an economic impact study from a project
owner requesting designation as a project zone if the
study was conducted by an independent third party
using generally accepted economic impact forecasting
methods. Unlike the field of accounting, which has
generally accepted accounting practices, economic
forecasts often are based on a number of assumptions
about a given project. Should those assumptions not
be reasonable, the entire forecast could be called into

question. At the very least, the comptroller should have
the authority either to reject or question the forecasting
methods used by an applicant, especially given the
amount of taxpayer money involved.

The bill would allow tax rebates to be used for
workforce development for manufacturing jobs and also
to cover the salaries, wages, and benefits of employees
over the first two years of operation. While job creation
is a laudable goal, the state and its local governments
should not give up tax revenue that otherwise would go
to public services to cover an expense that firms would
rightfully incur as part of normal operations.

HB 4525 would provide up to $50 million in sales
tax rebates in addition to local tax incentives to a
designated project in a qualified manufacturing zone.
This incentive could be accessed for up to three years
before the project had even begun to operate, based
solely on forecasting the required number of jobs to
be created. A more reasonable provision would be to
deny benefits to the firm until it created actual positions.
Additionally, while the bill includes a $50 million cap
on state sales tax rebates, there would be no such limit
on local taxes that could be rebated or refunded.

Notes

HB 4525 passed the House and was reported
favorably, as substituted, by the Senate Economic
Development Committee, but was not considered by the
Senate.

The HRO analysis of HB 4525 appeared in Part
One of the May 6 Daily Floor Report.

Page 22

House Research Organization



Continuation and operation of Texas Department of Insurance

SB 1007 by Hegar
Died in the House
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SB 2 by Hegar, enacted during the first called
session, continued the Texas Department of Insurance
(TDI) until September 1, 2011.

SB 1007, as reported by the House Insurance
Committee, would have continued TDI until September
1, 2021. The bill would have added standard
Sunset provisions governing conflicts of interest
of the commissioner of insurance and agency staff,
maintaining information about complaints, use of
technology to increase public access, and alternative
rulemaking and dispute resolution procedures.

SB 1007 would have made it a duty of TDI to
protect and ensure the fair treatment of consumers and
ensure fair competition in the insurance industry in
order to foster a competitive market.

Rate regulation for property and casualty
insurance. SB 1007 would have revised rate regulation
for property and casualty insurance lines, except those
provided by certain exempted insurers or insurer’s
affiliates. The bill would have allowed an insurer to use
a rate on or after the date the rate was filed. TDI could
have requested additional information related to rate
filings, including those made by an insurer subject to
prior approval.

The commissioner would have had to disapprove
rates that did not comply with statutory requirements
before they took effect or within 30 days of the day
the rate was filed. With certain exceptions, if the
commissioner had not disapproved a rate prior to these
deadlines, the commissioner could have disapproved the
rate only after a hearing.

TDI would have had to make available to the public
information concerning the department’s process and
methodology for rate review, including disapproval of
rates. TDI would have tracked, compiled, and analyzed
the factors that contributed to the disapproval of rates
and the volume and content of requests for additional
information.

The bill would have required the commissioner to
establish the financial conditions and rating practices
that could subject an insurer to prior approval and
to provide insurers under prior approval with an

explanation of steps the insurer would have to take to
be excused from the order. TDI would have tracked
precedents related to disapprovals of rates filed by
insurers subject to prior approval.

Regulation of independent preferred provider
organizations. The bill would have established
requirements for certain preferred provider
organizations (PPOs) to hold a certificate of authority to
organize or operate as a PPO in Texas. The bill would
have established the application process to receive a
certificate of authority, including payment of a filing
fee up to $1,000, and the circumstances under which
the commissioner of insurance would have approved
an application. The denial, suspension, or revocation
of authority to act as a PPO would have been subject
to laws regarding professional conduct, disciplinary
actions, and sanctions for license holders subject to the
jurisdiction of TDI. The department would have tracked
and analyzed complaints about PPOs.

Examination of title insurance agents. The
bill would have established requirements for TDI
to examine each title insurance agent and direct
operation licensed in Texas. The Texas Title Insurance
Guaranty Association would have paid fees and
reasonable expenses that TDI incurred in conducting
the examinations. A title agent or direct operation could
have been subject to disciplinary action for failure to
comply with an examination request. At least every five
years, the commissioner would have evaluated if TDI
needed additional information examined to promulgate
title insurance rates.

Engineers for windstorm inspections. TDI would
have been required to contract with, rather than appoint,
engineers who conducted windstorm inspections.

The bill would have required TDI to compile a list of
qualified, contracted inspectors and report possible
licensing violations by an inspector to the Board of
Professional Engineers.

Advisory committees. The bill would have
abolished all advisory committees established by the
Insurance Code that did not have an expiration date
and would have transferred all their powers, duties,
obligations, rights, contracts, funds, records, and
property to TDI. The department could have retained or
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developed committees as appropriate to meet changing
needs. The commissioner of insurance would have
adopted rules regarding the purpose, structure, and use
of advisory committees by the commissioner, the state
fire marshal, or TDI staff.

State Fire Marshal’s Office. The bill would have
required the commissioner by rule to delegate to the
state fire marshal the authority to take disciplinary
and enforcement action, including the imposition of
administrative penalties, against pyrotechnic operators
and certain people licensed to provide fire-protection-
related services. The bill would have specified the
manner in which administrative penalties could be
imposed and how a person could dispute the imposition
of an administrative penalty.

The state fire marshal would have been required to
inspect more state-owned and state-leased buildings.
The inspection schedule would have been based on
guidelines developed for assigning fire safety risk
and would have required inspection of each of these
buildings, regardless of a building’s fire safety risk.

Data collection for personal auto or residential
property insurance. Personal automobile and
residential property insurers would have been required
to file certain aggregate claims information for a filing
period. TDI would have posted aggregate data on its
website in a manner that did not reveal proprietary or
trade secret information.

Electronic transactions. The bill would have
authorized entities regulated by TDI to conduct business
electronically if each party to the business agreed to do
SO.

Supporters said

SB 1007 would implement revisions, including a
number of recommendations of the Sunset Advisory
Commission, that would improve the operations of
the Texas Department of Insurance. The bill would
clarify the regulation of property and casualty rates
under the file-and-use system, providing insurers
more certainty about the acceptance of rate filings
and the conditions under which rates could be denied.
Unnecessary advisory committees would be abolished,
and the commissioner of insurance would be granted the
flexibility to establish advisory committees as needed by
rule.

By requiring PPOs to obtain a certificate of authority
to operate in Texas, TDI would have more information
about the operation of these entities and could take
enforcement action against them as necessary. About 4.5
million Texans are insured through PPO plans, and TDI
needs a mechanism to protect these consumers against
financial and medical harm.

The bill would provide the commissioner of
insurance with more data with which to promulgate title
insurance rates, and examinations of title agents would
assess their financial solvency.

Regulation of property and casualty rates. The
bill would bring clarity to the file-and-use system, in
which insurers rarely file and use rates immediately for
fear of the legal and administrative costs they could
incur if rates later were disapproved. Contested case
hearings are costly, and insurers must justify their rates
against the findings of actuaries from both TDI and
the Office of Public Insurance Counsel. Costs increase
further if an insurer must appeal a rate ruling to a
district court. In 2008, only 12.6 percent of homeowners
insurers actually filed and began to use new rates on the
same day.

The bill would strengthen the existing prior
approval processes by giving TDI rulemaking authority
to establish the processes and standards by which
an insurer could be placed under prior approval. In
2007, about 45 percent of homeowners insurers were
subject to prior approval. SB 1007 would require the
commissioner to establish the financial conditions and
rating practices that could subject an insurer to prior
approval and to disclose to insurers how they could be
freed from prior approval.

The file-and-use system proposed in SB 1007
would be better for consumers than a full prior approval
regulatory system because it would enhance market
competition. A healthy, competitive insurance market
with many participating insurers is the best way to
ensure that companies will strive for efficiencies to
keep costs down and to keep rates low enough to
attract a large consumer base. File-and-use allows
insurers to assess risks and immediately begin use of an
actuarially justified rate. Prior approval systems allow
the state regulatory agency to interfere in an insurer’s
implementation of rates that an insurer has deemed will
keep the insurer solvent with a reasonable buffer to
guard against annual fluctuations in claims filings.
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The insurance industry is based on assessment of
risk, and insurers must assess a variety of consumer,
environmental, and regulatory standards, as well as the
performance of the financial markets when setting rates.
A prior approval system would introduce yet another
risk to an insurer because the insurer would not know
if insurance regulators would approve the rates it filed.
Worse outcomes could result for consumers because
insurers would set higher rates to account for the higher
risk and also could decide to exit the market or reduce
the number of policies they wrote to avoid losses.

The regulatory history of the Texas insurance market
demonstrates the trend of significant declines in insurer
participation when regulation is increased. Reduced
competition leads to higher rates for consumers. While
efforts to increase regulation may be well intended, they
lead to worse consumer outcomes.

Consumers face the biggest risk when excessive
rate regulation prevents insurers from establishing an
adequate reserve and fully paying consumer claims
following a catastrophe. Although insurer profits were
high in 2006 and 2007, the reserves generated from
business during those years allowed many insurers to
stay in business despite the extreme natural-disaster-
related claims they had to pay in 2008.

Commissioner of insurance. The insurance
commissioner should be an impartial regulator, not
an elected official. The best way for an insurance
commissioner candidate to appeal to citizens would be
to run on the premise of lowering insurance rates, yet
the market does not always safely allow this goal. An
insurance commissioner elected with the mandate to
lower rates could implement policies that jeopardized
insurer solvency.

Regulation of forms. SB 1007 appropriately
would not require standardized forms for homeowners
policies. By allowing insurers to file different forms,
market competition is enhanced not only through
pricing differences but also through product offerings.
Uniformity in forms can lead to property owners paying
for coverage they did not need, rather than selecting a
plan at the price and coverage level they desired.

Credit-scoring. Those who seek to abolish the
use of credit rating in establishing premiums make the
incorrect assumption that the industry is indicating
that a low credit score increases the likelihood of poor
driving. However, credit scoring has proved an accurate
way to measure risk because studies consistently have
demonstrated that people with low credit ratings have

a greater likelihood of making a claim when other
consumers may have chosen not to. Whatever the factor
that drives the risk association between credit and claim
rates, insurers should be able to measure this indicator
of risk.

Opponents said

SB 1007 would not take advantage of the
opportunity to revise processes at TDI in the interest of
consumer protection.

Regulation of property and casualty rates.
This bill would continue the file-and-use system that
allows insurers to file notice of a rate change with
TDI and begin to use that rate immediately. TDI could
not disapprove a rate-in-effect, even if deemed unfair
or excessive, without an administrative hearing and
possible appeal to a district court. Insurers should
not be allowed to determine whether their own rates
were fair. The file-and-use system was supposed to
decrease Texas’ insurance rates, which are the highest
in the nation, yet this system has not lived up to this
expectation.

Implementing a prior approval system would allow
TDI to review and approve all rates before they were
passed along to policyholders. Insurers could not enact
steep rate increases and engage in price gouging to
recoup losses too rapidly. Prior approval would place
the burden of proof on the insurer to justify that rate
filings were necessary and justified.

The insurance market is not a standard competitive
marketplace because consumers in some instances are
mandated to obtain coverage or may greatly need the
benefits of coverage. This environment necessitates
rate review so that insurers do not take advantage of
consumer vulnerability.

Regulatory interventions do not influence the
amount of market participation to the extent that some
file-and-use proponents claim. Before 2003, when there
were benchmark rates, insurers were not allowed to have
different rating tiers. Because of this, insurers spun off
affiliates so that each affiliate could act as a surrogate
for a rating tier. These affiliates no longer were needed
when regulatory changes were made in 2003, and many
affiliate operations ceased. The actual decline in insurer
group participation was negligible, even if the total
number of companies seemed to decrease significantly.
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Commissioner of insurance. While the
commissioner directs policy that influences
homeowners, patients, and other consumers, the
commissioner is accountable only to the governor.
Many more Texans are affected by the actions of
the insurance commissioner than by the actions of
the elected agriculture and railroad commissioners,
yet Texas voters do not have a say in choosing their
insurance commissioner. Eleven other states allow their
citizens to have a say in who would best govern a fair
insurance market through election of their insurance

commissioners, and Texans should have this ability also.

Regulation of forms. This bill should have required
homeowners policies to offer standard coverage. When
consumers are offered the same policies by different
insurers, they easily may shop the market by comparing
the prices offered by different insurers. Today, it is
difficult if not impossible for consumers to interpret
and compare complex and differentiated policies to
determine appropriate, cost-effective coverage. Today’s
homeowners policies provide much less coverage than
they provided under standard forms, but rates have
not dropped correspondingly to reflect the decreased
coverage.

Credit-scoring. Texas should not allow the use of
credit scores in setting insurance rates. Credit scores
are determined based on a person’s payment history,
amounts owed, length of credit history, new credit,
and types of credit. None of these criteria reflects the
measure of risk associated with a consumer’s driving
behavior. Many consumers unfairly have faced rate
increases solely based on their credit score when they
never have filed a claim.

Notes

SB 1007 passed the Senate, but died on the May
23 Major State Calendar in the House when no further
action was taken. The HRO analysis of SB 1007
appeared in Part One of the May 23 Daily Floor Report.

During the 81st Legislature, first called session, the
House considered SB 2 by Hegar, the Senate companion
bill, in lieu of HB 2 by Isett, the House version of
the bill, which had been set on the July 2 Major State
Calendar. SB 2 extended the Sunset date for TDI
and other agencies to September 1, 2011. The HRO
analysis of HB 2 appeared in the July 2 Daily Floor
Report, with additional background on SB 1007 in the
July 1 Daily Floor Report.
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Revising eligibility for unemployment compensation

SB 1569 by Eltife
Died in the House
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SB 1569 would have revised the way eligibility for
benefits is determined under the Texas Unemployment
Compensation Act and would have established a task
force on unemployment compensation reform.

Federal Recovery Act modifications. SB 1569
would have amended the Texas Unemployment
Compensation Act to make the state eligible to receive
federal funds appropriated in the federal Recovery and
Reinvestment Act of 2009. The bill would have created
an “alternate base period” for determining benefit
eligibility. An alternate base period would have been
defined as the four most recently completed calendar
quarters before an individual applied for benefits. It
would have applied to those claimants who otherwise
would not qualify under the standard base period.

The bill would have eliminated requirements for a
lag in benefits of six to 25 weeks for a person who lost a
job due to the relocation of a spouse. A spouse could not
have been disqualified from receiving benefits if a move
made it impractical for the spouse to commute.

Under the bill, an individual would have qualified
for benefits even if the individual was seeking
and available only for part-time work, defined as
employment of at least 20 hours per week.

The bill would have revised eligibility for a
person who left work due to the illness of a child or a
terminally ill spouse or for reasons of family violence.
Existing documentary requirements establishing a
person’s eligibility for reasons of family violence would
have been replaced by “reasonable documentation,”
which could have included a statement from a qualified
professional. Exceptions for illness of a child or a
terminally ill spouse would have been extended to an
illness of an immediate family member.

Redefining “last work.” SB 1569 would have
revised the definition of “last work™ used to determine
the eligibility of an initial claim. Under the bill, the “last
work” of a person applying for benefits would have
been the last person for whom the claimant worked at
least 30 hours a week or the last person for whom the
claimant worked who met the definition of an employer
in the Texas Unemployment Compensation Act.

Task Force on Unemployment Compensation
Reform. On January 1, 2010, or later, the governor
would have had to appoint a task force to study the
administration, financing, and benefit eligibility of
unemployment compensation in the state. The task force
would have been composed of nine members meeting
specific descriptions contained in the bill.

The members of the task force would have been
advised by employees of certain agencies and chambers.
The task force would have been charged with specific
duties relating to unemployment compensation and
would have had to make recommendations to the Texas
Workforce Commission (TWC) by January 1, 2012. At
that time, the TWC would have determined whether any
of the unemployment compensation revisions required
under the federal Recovery Act warranted continuation.

Supporters said

SB 1569 would secure eligibility for the state
of $555 million in federal funds for unemployment
compensation available under the federal Recovery Act
while providing necessary modifications to the state’s
outdated unemployment compensation system. The
state’s current unemployment insurance (UI) system is
in need of additional funding and reform. Texas ranks at
the bottom nationally in the percentage of unemployed
workers receiving jobless benefits. According to TWC,
state unemployment insurance claims have grown about
140 percent over the past year, and initial claims are up
more than 100 percent during this time. A recent TWC
estimate projected the unemployment compensation
fund balance to fall to $18.8 million by October 1, 2009,
which would be $839 million below the statutory floor
of 1 percent of all taxable wages. When the amount of
money in the fund falls below the floor, a “deficit tax” is
imposed on businesses that pay unemployment taxes to
bring the fund balance above the statutory floor.

Making the changes required to be eligible for
federal stimulus funds could forestall some of the
inevitable business tax increases triggered by the
fund’s diminished balance. Making changes now could
reduce employer deficit taxes by as much as 70 percent
in the short term. SB 1569 is necessary to establish
eligibility and to offset costs for borrowing funds to
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resolve imminent deficits. The additional revenue made
available through the fund would be sufficient to cover
any additional costs for expanded eligibility in the

short term. The Legislative Budget Board (LBB) has
estimated that costs associated with the unemployment
modernization could total about $369 million over the
course of five years, well below the funds that would be
made available through the Recovery Act. Further, every
$1 of the federal UI money accepted for the additional
benefits could generate $2.15 of economic activity,
stimulating the state’s economy during a deepening
statewide and national recession.

The bill would save an estimated additional $82.6
million for the unemployment insurance trust fund by
ending a deceptive practice some claimants use to avoid
disqualification under existing state laws. Under current
law, an employee who is fired can maintain eligibility
by assuming an informal, temporary job for a short
time and then applying for benefits upon the natural
termination of that employment. SB 1569 would add a
provision defining “last work” as employment in excess
of 30 hours per week or through an employer that is part
of the unemployment insurance system in the state. This
measure effectively would end this deceptive practice
by removing this eligibility loophole.

A recent policy statement from the U.S. Department
of Labor indicated that states would have the option of
subsequently repealing legislation enacted to establish
eligibility for the UI funds under the Recovery Act. The
state could accept the funds now, when they are needed
to address economic woes, while reserving the right
to minimize its long-term obligations. The task force
established in the bill would provide an opportunity to
study the changes made after the funds have been fully
received and distributed. After reviewing the findings,
the TWC could determine if the provisions should be
retained or rolled back.

Opponents said

SB 1569 would constitute an unfunded federal
mandate by requiring a permanent increase in state
costs in exchange for temporary federal assistance.
Current estimates of the probable cost of accepting the
funds, about $369 million over the next five years, are
misleading. Such projections assume that the state’s
economy would not be affected by accepting the
Recovery Act funds. In fact, accepting the Recovery
Act funds is likely to result in a negative impact on
the state’s economy that would increase the burden on
unemployment compensation resources, cancelling any

positive five-year gain to the trust fund. The costs of
accepting unemployment compensation funds would
amount to a long-term drain on the private sector that
could reduce growth in real net business output and
ultimately result in significant job losses in the state.

Expanding the eligibility for unemployment
insurance ultimately would force businesses to pay
higher taxes into the unemployment trust fund. This
would amount to a tax increase on businesses, with
negative long-term implications for those businesses
and the state economy. Texas thus far has fared better
than many states in the recession, largely due to
regulatory and tax and spending policies favorable to a
healthy business climate. Increasing taxes on businesses
could erode the state’s reputation as an attractive place
to conduct business and result in a loss of business.

While the state theoretically could repeal the
expanded eligibility requirements in the future, there
is no guarantee this would happen. The unemployment
compensation task force established in the bill would
have no authority to make any official changes in
the expanded eligibility provisions and therefore
would have little added value other than as an interim
committee assigned to study the topic. In addition, the
findings of the task force would come too late. The
state is in a serious recession and can scarcely afford to
threaten private businesses at this volatile time. The task
force findings, which would be reported to the TWC as
late as 2012, would be largely an afterthought.

There are much more productive solutions to
address funding shortfalls in the unemployment
insurance trust fund. One way to increase the amount
of money available in the trust fund would be to be
more vigilant about fraud and overpayments. A federal
Department of Labor study from 2000 found that 13.8
percent of Texas unemployment trust fund payouts came
from fraud and overpayments. The state should pursue
policies to reduce these illegitimate payments from the
trust fund before it considers measures that could result
in additional obligations on employers.

Notes

SB 1569 passed the Senate, but died in the House
when a point of order was sustained against further
consideration of the bill beyond the deadline for
consideration of Senate bills on second reading.

The HRO analysis of SB 1569 appeared in the
May 20 Daily Floor Report.
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State study on wrongful convictions

HB 498 by McClendon
Effective September 1, 2009
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HB 498 requires the state’s Task Force on Indigent
Defense (TFID) to study the causes and means of
prevention of wrongful criminal convictions and creates
an advisory panel to assist the task force in the study.
The panel is named the Timothy Cole Advisory Panel
on Wrongful Convictions. The task force and panel are
required to study the causes of wrongful convictions,
procedures and programs to prevent wrongful
convictions, the effect of state law on wrongful
convictions, and whether creating an innocence
commission to investigate wrongful convictions would
be appropriate. By January 1, 2011, the TFID must
report on its study to the governor and the Legislature.

The advisory panel is composed of 10 members:
the director of the TFID, the four legislators who
chair the Senate Criminal Justice and Jurisprudence
committees and the House Criminal Jurisprudence and
Corrections committees, and representatives of defense
lawyers, prosecutors, judges, public law schools, and the
gOVernor.

Supporters said

HB 498 would help address the state’s problem
of wrongful criminal convictions. The wrongful
conviction and imprisonment of any innocent person
is a miscarriage of justice that carries with it a moral
obligation to prevent additional mistakes. According to
The Innocence Project, at least 38 men in Texas have
been exonerated after wrongful convictions. HB 498
would help the state address this problem by initiating a
formal, state-sponsored study of the issue. The advisory
panel would be named in honor of Timothy Cole, a
Texas Tech student who was wrongfully convicted of
rape and died in prison after serving 13 years of a 25-
year sentence.

The study required by HB 498 would help identify
what went wrong in cases of wrongful convictions
as well as why, examine the criminal justice system,
and recommend changes to prevent wrongful
convictions in the future. The Legislature needs a
formal, state-sponsored study of wrongful convictions
and recommendations for systemic changes because
currently no adequate mechanism exists for doing
so. Even though some individuals are exonerated

through the judicial or clemency systems, this does

not necessarily result in a comprehensive study of the
causes of wrongful convictions, a close examination of
statewide issues, or recommendations on how to prevent
wrongful convictions.

Fears that HB 498 would erode support for the death
penalty are unfounded. The bill would require only a
study, and the advisory panel that would help with the
study would include representatives from all parts of the
criminal justice system.

Opponents said

It is unnecessary and a waste of state resources to
charge a state entity with a formal study of wrongful
convictions. The criminal justice and legislative systems
in the state have checks and balances that work to
achieve justice and to identify and address problems.
In the past two-and-a-half decades, the state’s criminal
justice system has had many substantial improvements,
resulting in a just and fair system that protects the
public. The state should continue to let the judicial and
clemency systems handle individual cases of alleged
innocence.

In many cases, the causes of wrongful convictions
already have been identified, and the state should
address them rather than study them further. The state
should focus on preventing errors at the front end of
the criminal justice system, such as with eyewitness
identification or recording interrogations.

If the state must study wrongful convictions in
Texas, it would be more appropriately done by an
existing entity, such as the Criminal Justice Legislative
Oversight Committee, the Texas Criminal Justice
Integrity Unit, which was established in June 2008 by
Judge Barbara Hervey of the Court of Criminal Appeals,
innocence projects at one of the state’s law schools,
or local entities such as the Conviction Integrity Unit
established by the Dallas County district attorney.
Requiring the Task Force on Indigent Defense to study
wrongful convictions would move the task force too
far from its mission of aiding and monitoring the
counties’ delivery of indigent defense services into an
inappropriate role in developing state policy.
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A study on wrongful convictions could be used as a
back-door way to erode support for the death penalty in
Texas.

Other opponents said

HB 498 should create a state innocence commission
charged with investigating thoroughly all post-
conviction exonerations rather than a body to study
whether the state needs an innocence commission.

Notes

The House-passed version of the bill would have
created the Timothy Cole Innocence Commission to
investigate thoroughly and report on post-conviction
exonerations to:

e ascertain errors and defects in the criminal
procedure used to prosecute a case;

e identify errors and defects in the criminal justice
process in Texas;

e develop solutions and methods to correct the
identified errors and defects; and

e identify procedures and programs to prevent
future wrongful convictions.

The commission would have been composed of nine
members, including appointees by the governor, the
attorney general, legislative leaders, the chief justice
of the Texas Supreme Court, the chancellor of the
Texas Tech University System, and the Texas Criminal
Defense Lawyers Association.

The HRO analysis of HB 498 appeared in the May
14 Duaily Floor Report.
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Comprehensive offender re-entry plan after prison release

HB 1711 by S. Turner
Effective June 19, 2009
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HB 1711 requires the Texas Department of
Criminal Justice (TDCJ) to develop a comprehensive
plan to reduce recidivism and ensure the successful
reentry and reintegration of offenders into the
community after release from a correctional facility.
The plan must be implemented by January 1, 2010.

The reentry and reintegration plan must include the
following:

e an assessment of offenders to determine which
skills they need to be successful upon release;
programs that address offenders’ needs;

a comprehensive network of transition programs
to address the needs of released offenders;

e identification of providers of local programs
and transitional services with whom TDCJ
could contract to implement the reentry and
reintegration plan; and

e the sharing of information between local
coordinators, contractors, and other service
providers to assess and address each offender’s
needs.

Programs for offenders and the transition programs
must be implemented by highly skilled, experienced
staff and must provide offenders individualized case
management and a full continuum of care, life skills and
employment training, education, treatment programs,
and parenting and relationship building classes.

TDCJ may contract and coordinate with private
vendors, local governments, and other entities to
implement the comprehensive reentry and reintegration
plan.

TDCJ must coordinate the work of a reentry task
force that includes several state agencies and others.
The task force may identify gaps in services for released
offenders and coordinate with providers of existing local
reentry and reintegration programs on recommendations
for those services.

TDCJ must implement policies encouraging
family unity while an offender is confined and family
participation in offenders’ transition to the community.

It is required to study whether HB 1711 has reduced
recidivism rates. TDCJ must report the results of the
recidivism study to the Legislature by September of
each even-numbered year.

Supporters said

HB 1711 would ensure that the approximately
70,000 prison inmates who are released each year
receive the assistance they need to reintegrate
successfully into Texas communities. Currently,
released offenders are faced with a lack of services and
programs to assist their reintegration and often have
a lack of knowledge of programs and services in the
community. Successful reintegration is vital to reducing
the recidivism of offenders, which would help safeguard
the public, rebuild families and communities, and in the
long run, save Texas money.

While TDCJ assesses inmates upon their entry into
the state’s prisons, the assessments focus on determining
the medical, educational, or other situation of the
offender but do not look long-range at what the offender
may need when released. While in prison offenders may
receive education services, substance abuse treatment,
or life skills or job skills training, these services are not
necessarily offered with an eye to community reentry.
When offenders are released, they do not receive the
type of comprehensive, individualized plan that would
be required by HB 1711.

HB 1711 would address these problems by
requiring TDCJ to develop a comprehensive plan to
reduce recidivism and ensure the successful reentry
and reintegration of released offenders. The specific,
clear mandate in the bill would focus state resources,
including existing programs and services within prisons,
on this important task and would ensure they were
tailored to offenders’ needs.

Focusing existing resources on reentry, and
committing funds for these efforts, would save the state
money in the long run while increasing public safety
and rebuilding the lives of offenders and their families.
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Opponents said

Meeting all the requirements in HB 1711 would
lead to an increased demand on state resources. The
Legislature should be cautious about committing to new
programs during a time of economic uncertainty.

Notes

The HRO analysis of HB 1711 appeared in Part
Two of the April 24 Daily Floor Report.

HB 1711 takes effect only if there is a specific
appropriation for its implementation in a general
appropriations act of the 81st Legislature. SB 1,
the general appropriations act for fiscal 2010-11,
appropriates to TDCJ $5.2 million to fund 64 new
positions called reentry transitional coordinators to
assist offenders in their transition to the community after
leaving prison.
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Revising compensation for the wrongfully convicted (Tim Cole Act)

HB 1736 by Anchia
Effective September 1, 2009

Table
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HB 1736, the Tim Cole Act, revises the law that
entitles certain persons who have been wrongfully
imprisoned to compensation from the state. It applies to
persons who have been wrongfully imprisoned and have
received a full pardon based on innocence or have been
granted relief on the basis of actual innocence.

Under HB 1736, those persons are entitled to lump-
sum payments of $80,000 per year spent in prison,
regardless of whether a person was on death row, rather
than $100,000 per year spent in prison if on death row
and $50,000 per year spent in prison for others. The bill
also entitles persons who qualify for compensation and
were on parole or required to register as a sex offender
to $25,000 per year on parole or on the registry.

HB 1736 authorizes annuity payments for the
wrongfully imprisoned. The payments are based on
the amount to which a person was entitled for the
time imprisoned and time spent on parole or on the
sex offender registry. Annuity payments are payable
in equal monthly installments for life and based on a
5 percent annual interest rate. Persons no longer have
the option of filing a lawsuit against the state to receive
compensation.

Upon request within seven years of receiving a
pardon or other relief, the state must pay up to 120 hours
of tuition and fees at an institution of higher education
or a career center for a person who had been wrongfully
imprisoned.

The bill requires the Texas Department of Criminal
Justice (TDCJ) to develop a comprehensive plan to
ensure the successful reentry and reintegration into the
community of wrongfully imprisoned persons after
being released from prison. The plan must include
life skills and job skills, the provision of necessary
documents such as a state identification card, and up to
$10,000 in financial assistance to cover living expenses.
The financial assistance will be deducted from any
lump-sum payment.

The Texas Correctional Office on Offenders with
Medical or Mental Impairments (TCOOMMI) must
assist wrongfully imprisoned persons released from
TDCJ with accessing medical care, obtaining mental
health treatment, and obtaining support services.

Supporters said

HB 1736 would recognize that wrongfully
convicted persons deserve more compensation than
the state currently provides. Exonerated persons need
clothing, housing, transportation, and medical care, and
unlike parolees, exonerated persons receive little to no
help from the state. When the state’s judicial system
has failed and effectively taken years of a person’s life,
the state should bear the responsibility of compensating
them. The bill would address these issues by adjusting
the level of compensation wrongfully imprisoned
persons can receive so that all persons, whether on death
row or not, would be entitled to $80,000 per year of
wrongful incarceration.

The bill would authorize annuity payments so that
the wrongfully imprisoned would be ensured a lifetime
income, in addition to a lump sum that could be spent
quickly. Exonerated persons with little or no money-
management experience might be unable to make a
lump sum last. By allowing the heirs of posthumously
exonerated persons to receive lump sum payments, HB
1736 would recognize, and compensate for, the impact
wrongful convictions have on families.

HB 1736 would provide additional help to
exonerees by requiring TDCJ to develop reentry and
reintegration services to help ease their transition from
prison. The TCOOMMI office would be charged with
assisting exonerees with medical care and mental health
care, which otherwise can be difficult for them to obtain.
The bill also would require the state to pay tuition and
fees so exonerees could pursue a higher education.

Opponents said

Increasing compensation would cost the state
more money than is fiscally responsible. Texas already
offers a high level of compensation to those wrongfully
imprisoned. The state should be cautious about
increasing expenditures in the current economic climate.

Notes

The HRO analysis of HB 1736 appeared in Part
One of the April 24 Daily Floor Report.
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Making cyber-harrassment a crime

HB 2003 by McCall
Effective September 1, 2009
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HB 2003 creates criminal offenses for harassment
online of another person. The bill makes it a third-
degree felony (two to 10 years in prison and an optional
fine of up to $10,000) to create a webpage or post a
message on a social networking site in someone else’s
name, without their consent, and with the intent to
harm, defraud, intimidate, or threaten someone. It is
a class A misdemeanor (up to one year in jail and/or
a maximum fine of $4,000) to send an e-mail, instant
or text message, or similar communication using
another person’s identity, without consent, with the
intent that the recipient of the communication believe
that the other person sent the message and with intent
to harm or defraud someone. The offense is a third-
degree felony if done with intent to solicit a response
from emergency personnel. The bill gives a defense to
prosecution to employees of social networking sites,
Internet service providers, interactive computer services,
telecommunication providers, and video and cable
service providers.

Supporters said

HB 2003 would establish appropriate punishments
for a new wave of serious crimes that have come about
with the advent of social networking sites and text
messaging. Current law does not address instances
of malicious social networking impersonation or text
messaging harassment or bullying. The state should take
these actions seriously.

HB 2003 is narrowly focused to regulate unlawful
conduct, not infringe on free speech rights. Harming
others is not protected under the free speech rights
in the U.S. Constitution. The bill would fill a gap in
current law by making impersonation that is done to
harm, defraud, intimidate, or threaten a crime. To be
prosecuted for an offense, an individual would have to
assume someone else’s identity and use it maliciously.
Law enforcement officials and prosecutors would
be able to exercise discretion in determining which
circumstances warranted harsher penalties.

Opponents said

HB 2003 could compromise the First Amendment
right to freedom of speech. The term “harm” in the bill
could be interpreted broadly, including something as
simple as harming a person’s reputation. HB 2003 could
criminalize a juvenile prank that could be considered
“harmful” to someone. The bill could make behavior
that may have been just annoying into a felony. The bill
should limit severe punishment to actions that threaten
bodily injury.

The bill could overlap with the current offense
of harassment. Instances of cyber-harassment and
impersonation are being prosecuted effectively under
current law. Stealing someone’s identity online is
prosecuted as identity theft, and there already are laws
against stalking.

Notes

The HRO analysis of HB 2003 appeared in Part
Three of the May 8 Daily Floor Report.
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Second- and third-degree felony for domestic violence strangulation

HB 2066 by Gallego
Effective September 1, 2009
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HB 2066 makes assault a third-degree felony if
committed by strangulation or suffocation against
a person with whom the defendant has a dating
relationship or who is in the defendant’s family or
household. Specifically, the offense must be committed
by intentionally, knowingly, or recklessly impeding the
normal breathing or blood circulation of a person by
applying pressure to the person’s throat or neck or by
blocking the person’s nose or mouth.

The same offense is a second-degree felony if the
defendant previously was convicted of certain offenses
against a family or household member or a person with
whom the defendant had been in a dating relationship.

Supporters said

HB 2066 is necessary because cases of strangulation
and suffocation in domestic violence situations are not
taken seriously enough nor punished harshly enough.
Strangulation in these cases often is an indicator of
serious, life-threatening violence, the result of escalating
domestic violence, and a sign of prolonged abuse.

By defining clearly the offense and making increased
penalties available, HB 2066 would give prosecutors
more tools to combat domestic violence, better protect
victims, and punish offenders more appropriately.

Despite the seriousness of strangulation, in
domestic violence cases it often is charged as a class A
misdemeanor form of assault, which does not require
any minimum jail time. While it is possible under
current law that some cases could be prosecuted and
punished more harshly, this rarely is done, for several
reasons. It can be difficult to prove bodily injury or
serious bodily injury because strangulation may leave
no marks and victims may appear to have no injuries. In
some cases, obtaining higher penalties can be done only
if there was a previous offense. Some prosecutors may
be hesitant to try to prove that a defendant’s hands were
used as a deadly weapon.

HB 2066 would solve these problems by stating
clearly that strangulation and suffocation in domestic
violence situations constituted assault and by applying
appropriate penalties to first and subsequent offenses.
The definitions in HB 2066 would allow prosecutors,

judges, and juries to identify the offense, and the
increased penalties would reflect more accurately the
physical harm that can be caused by strangulation. The
increased penalty could keep offenders incarcerated
longer, giving victims more time to take steps to protect
themselves.

Charges of strangulation would have to be proved
beyond a reasonable doubt, so that law enforcement
could ensure that charges were not based on false or
frivolous accusations. Requiring signs of physical abuse
or the testimony of another witness could make victims
reluctant to come forward in strangulation cases, which
could place them in danger of escalating violence.

Opponents said

Current law is adequate to prosecute and to
punish cases of strangulation in domestic violence
situations. Prosecutors, judges, and juries increasingly
take domestic violence seriously and respond with
appropriate charges and penalties.

If strangulation in domestic violence causes bodily
injury or serious bodily injury, it can be punished
severely under the assault or aggravated assault statutes.
Many strangulation and suffocation cases have been
tried successfully as aggravated assault, a second-
degree felony. Those causing bodily injury in a domestic
violence situation who have previous convictions for
other violent offenses already can be punished for a
third-degree felony. If serious bodily injury is caused
and a deadly weapon used, the offense can be a first-
degree felony. Texas courts have recognized hands as a
deadly weapon, including in strangulation.

The penalties for assault should not be enhanced
unless a victim shows some sign of physical abuse or
injury or there is corroborating testimony from another
witness to the crime. HB 2066 could result in only the
word of an alleged victim being used to prosecute a
person for a crime that carries an enhanced penalty.

Notes

The HRO analysis of HB 2066 appeared in the
April 23 Daily Floor Report.
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Prosecution and punishment for gang activities

HB 2086 by Moody
Effective September 1, 2009
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HB 2086 creates new criminal offenses related to
gang activity, increases penalties for certain offenses if
they involve gang activity, increases the restrictions that
can be imposed on probationers and parolees involved
in certain gang or organized crime offenses, expands the
criteria for inclusion in gang databases, allows certain
nuisance laws to be applied to actions by street gangs or
their members, authorizes cities and counties to require
graffiti removal, changes the requirements for what must
be in some applications to intercept communications,
and establishes a DPS Public Corruption Unit.

A related bill, SB 379 by Carona, effective June
19, 2009, requires the gang section of the Texas Fusion
Center annually to submit to the governor and the
Legislature a report assessing the statewide threat posed
by criminal street gangs.

Criminal offenses relating to gangs. HB 2086
creates a new criminal offense for directing the activities
of certain types of street gangs. It is a first-degree
felony (life in prison or a sentence of five to 99 years
and an optional fine of up to $10,000) to knowingly
initiate, organize, finance, direct, manage, or supervise
a criminal street gang or its members with the intent
to benefit or to promote the interests of the gang or to
increase the person’s standing in the gang.

HB 2086 makes the punishment for criminal
solicitation of a minor the same category as the solicited
offense if the defendant is at least 17 years old at the
time of the offense and a member of a criminal street
gang and commits the offense with the intent to further
the criminal activities of the gang or to avoid detection
as a member of a gang.

HB 2086 adds the following four offenses to the
list of those subject to an enhanced penalty when
undertaken as part of organized criminal activity:

escape from custody;
permitting or facilitating escape;
providing implements for an escape from
custody; and

e providing prohibited substances or items in
adult and juvenile correctional or detention
facilities.

HB 2086 increases the punishment for certain
offenses that can constitute organized criminal activity
to the next highest category, unless the offense was a
first-degree felony, if the defendant was at least 17 years
old and the location of the offense was:

e in, on, or within 1,000 feet of school or higher
education institution property, any premises of a
youth center, or a playground; or

e in, on, or within 300 feet of the premises of a
shopping mall, movie theater, public swimming
pool, or video arcade; or

e on a school bus.

HB 2086 adds crimes committed by adults as part of
criminal street gang activities to the list of offenses for
which certain multiple sentences arising out of the same
criminal episode can run concurrently or consecutively.

Juveniles who are adjudicated for committing crimes
that are gang-related conduct, as defined by the bill,
must be ordered to participate in a criminal street gang
intervention program.

Probation, parole restrictions for gang activity.
HB 2086 authorizes courts to require certain members
of criminal street gangs who are repeat offenders and
are convicted of felonies and placed on probation to
submit to electronic monitoring. The bill also expands
the authority of judges to require probationers to avoid
persons or places of disreputable or harmful character
to include avoiding any persons, other than family
members, who are active members of criminal street

gangs.

Parole panels can require electronic monitoring
of parolees who are identified as criminal street gang
members and are repeat offenders. Courts are authorized
to place restrictions on operating a motor vehicle by
persons who are placed on probation after a conviction
for an organized crime offense.

Contraband. HB 2086 adds property used in the
commission of organized crime offenses to the list of
what is considered contraband and can be subject to
seizure and forfeiture.
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Criminal street gang intelligence databases.
HB 2086 adds two criteria to the list of items that can
make a person’s information eligible for inclusion in a
criminal justice intelligence database:

e cvidence that the person had visited a known
gang member, other than a member of the
person’s family, while the gang member was in
prison; and

e cvidence of the person’s use of technology to
recruit new gang members.

The bill makes evidence that a person visited a
gang member in a penal institution or frequented a
documented area of a street gang and associated with
known gang members insufficient to include a person’s
information in an intelligence database, unless it is
combined with other information.

HB 2086 increases from three years to five years
the amount of time that information about criminal
street gangs can remain in databases before it must be
removed.

Civil suits against gangs for public nuisances.
HB 2086 makes criminal street gangs or their members
liable to the state or other governmental entity for
violations of injunctive orders issued under the civil
statutes governing public nuisances.

The state or a governmental entity may recover
actual damages, a civil penalty of up to $20,000 for
each violation, and court costs and attorney’s fees. The
gang or a gang member’s property may be seized for
a judgment, with exceptions for property owned by
persons who were not members of the gang and did not
violate the injunctive order and those whose property
was stolen or used without consent. Damages and
civil penalties may be used only for the benefit of the
community or neighborhood harmed by the violation of
the injunctive order.

Graffiti. Counties and cities, under some
circumstances, may require property owners to remove
graffiti from the owner’s property on receipt of notice
from the county or municipality. Counties and cities
may take this action only if they had offered to remove
the graffiti free of charge and the property owner
refused.

The order from the city or county must require
property owners to remove the graffiti within 15 days of

the notice. If the owner does not meet this deadline, the
city or county may remove the graffiti and charge the
property owner for the removal expenses. The expenses
could be assessed against the property on which the
removal work was performed.

A political subdivision or a state agency may enact
an ordinance or rule requiring aerosol paint be made
accessible only with the assistance of personnel of a
business.

Applications to intercept communications. HB
2086 establishes exceptions to the requirement that
applications for authorization to intercept oral, wire,
or electronic communications include a particular type
of description of the location from which or the place
where the communication will be intercepted.

DPS Public Corruption Unit. The Department
of Public Safety (DPS) is required to create a Public
Corruption Unit by December 1, 2010. The unit will
investigate allegations of participation in organized
criminal activity by peace officers and federal law
enforcement officers working in Texas. It will have
authority to assist local prosecutors, law enforcement
agencies, and federal entities in these investigations
and, under certain conditions, to initiate allegations
of participation in organized criminal activity by law
enforcement officers.

Governor’s grant program. The governor’s
Criminal Justice Division is required to administer a
grant program for regional, multidisciplinary approaches
to combating gang violence. The grant program must
be directed toward regions with high levels of gang
violence.

Supporters said

HB 2086 would provide a comprehensive approach
to the problem of gang involvement and gang violence.
By increasing the penalties and costs associated with
criminal gang activity, HB 2086 would help deter
involvement in gangs and stem the growing threats
posed by gang activity and membership. The presence
of gangs in Texas has increased in recent years, and
transnational gangs have established a foothold in the
border area. These gangs are the primary channel for
human and drug trafficking into the United States,
weapons trafficking into Mexico and Central America,
and the violence associated with these activities.
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The multi-faceted approach of HB 2086 would
include tougher penalties for certain gang-related
crimes, additional tools for law enforcement authorities
to go after gang members, and more options for
courts to punish those involved in gang activity. Other
provisions would allow better monitoring of these
offenders when they are on probation or parole. HB
2086 also would aid law enforcement authorities in
their gathering intelligence essential to investigating and
prosecuting criminal gang activity through provisions
such as expanding the criteria that allow inclusion in a
gang database and creating some exceptions for certain
applications to intercept communications.

By requiring juveniles involved with gangs to
participate in a gang intervention program, the bill
would help prevent children from engaging in further
gang activity.

The bill would address gang activity on additional
fronts by allowing nuisance laws to be used to target
the financial assets of gangs and gang members and by
authorizing cities and counties to issue orders to remove
graffiti, which often is gang-related.

Opponents said

HB 2086 would give law enforcement authorities
invasive new tools that would not necessarily improve
public safety. New criminal offenses and enhanced
punishments should not be imposed when existing
offenses can cover these activities and existing
punishments are adequate.

Enhanced penalties for gang activities would not
be an effective deterrent. A comprehensive approach
to gang activity, with a focus on intervention, would
have a greater chance of preventing gang violence
than increased punishments. The most effective time
for intervention occurs prior to a juvenile’s gang
involvement or after the juvenile’s first brush with the
law. Over-criminalization of minor gang activity would
minimize this window of opportunity.

Resources in the criminal justice system already are
strained, and enhanced punishments for gang activities
would lead to incarcerating more offenders for longer
periods rather than working to divert offenders from
incarceration. This could stress the system further and
could divert resources from other important efforts. For
example, the expanded use of electronic monitoring

for certain probationers without a finding that the
offender presented a unique danger to the community
would not be a cost-effective law enforcement tool.
Electronic monitoring already is allowed for certain
high-risk offenders. Expanding the list of criteria
allowing inclusion in gang databases would increase the
likelihood that non-gang members would be included
in them. This could diminish their effectiveness as an
investigative tool and waste law enforcement resources
by encouraging the investigation of innocent people
without make the public safer.

Notes

The HRO analysis of HB 2086 appeared in the
April 23 Daily Floor Report. The House-passed version
of HB 2086 included only the provision adding offenses
to the list of those subject to an enhanced penalty when
undertaken as part of organized criminal activity. Many
of the provisions in the enrolled version of HB 2086
were originally in SB 11 by Carona, which passed the
Senate, but died on the May 22 General State Calendar
in the House when no further action was taken. The
HRO analysis of SB 11 appeared in Part Two of the
May 22 Daily Floor Report.

SB 371 by Carona included the provision in HB
2086 that adds property used in organized crime
offenses to the list of what is contraband and can be
subject to seizure and forfeiture. SB 371 passed the
Senate, but died on the May 22 General State Calendar
in the House when no further action was taken. The
HRO digest of SB 371 appeared in Part Two of the
May 22 Daily Floor Report.

SB 369 by Carona included the provisions in HB
2086 dealing with criminal street gang intelligence
databases. SB 369 passed the Senate, but died on the
May 22 General State Calendar in the House when no
further action was taken. The HRO analysis of SB 369
appeared in Part Two of the May 22 Daily Floor Report.

SB 423 by Carona included the provision in HB
2086 that expands the authority of judges to place
conditions on probationers to include a requirement that
probationers avoid persons, other than family members,
who are active members of criminal street gangs. SB
423 passed the Senate, but died on the May 22 General
State Calendar in the House when no further action was
taken. The HRO digest of SB 423 appeared in Part
Two of the May 22 Daily Floor Report.
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HB 2086 includes a provision, which also was in
SB 366 by Carona, adding crimes committed as part of
criminal street gang activities to the list of offenses for
which certain multiple sentences arising out of the same
criminal episode can run concurrently or consecutively.
SB 366 passed the Senate, but died on the May 23
General State Calendar in the House when no further
action was taken. The HRO analysis of SB 366

appeared in Part Two of the May 23 Daily Floor Report.
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No death penalty for certain accomplices, separate trials for capital

murder

HB 2267 by Hodge
Died in the Senate

Table
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HB 2267 would have prohibited a death sentence
for defendants found guilty in capital felony cases only
as a party under the conspirator liability section of the
state’s law of parties found in Penal Code sec. 7.02(b).
Under this section, if persons conspire to commit a
serious crime and, in the process of committing the
crime, one of them commits another crime that should
have been anticipated, all parties can be guilty of the
crime actually committed, even though they did not
intend to commit it. Prosecutors would have been
prohibited from seeking the death penalty in cases in
which a defendant’s liability was based solely on that
section.

HB 2267 also would have prohibited courts from
trying defendants jointly if either defendant was to be
tried for a capital felony. Courts would have had to
order a severance for any two or more defendants jointly
charged with a capital felony.

Supporters said

HB 2267 would address the most troubling aspects
of the state’s law of parties by prohibiting a death
sentence for an accomplice who was a party to a murder
under the conspirator liability part of the law. Current
law allows accomplices to be found guilty of capital
murder and to be eligible for a death sentence if they
should have anticipated the murder. This standard
should not be used to make a person eligible for a death
sentence. HB 2267 would leave other parts of the law of
parties intact.

The cases of Kenneth Foster and Jeffery Wood have
called attention to deficiencies in Texas’ law of parties.
The conspirator liability provisions of the law of parties
have been used to obtain death sentences in these and
other cases in which accomplices, such as lookouts
or getaway drivers, were not directly involved in the
capital murder and did not kill or intend to kill, but a
prosecutor argued that they should have anticipated the
murder. It is too difficult for a jury to determine what
a person should have anticipated, and such conjecture
about what went on in a defendant’s mind should not
be used to make someone eligible for a death sentence.
Even though juries use the standard of whether the

accomplice actually anticipated the murder when
imposing punishment, it still is too difficult to determine
and inappropriate for life-and-death decisions.

The conspirator portion of the law of parties
violates the concept that punishment for a crime should
be in proportion to a person’s actions and culpability.
The death penalty should be reserved for the worst
of the worst, and allowing accomplices, who did not
themselves kill, to be put to death violates this principle.
Under HB 2267, accomplices who fell under the
conspirator liability portion of the law still would be
punished harshly with life in prison without parole.

All capital murder defendants would get fairer trials
if they were tried separately, as HB 2267 would require.
Under current law, courts do not always sever trials
when they should. This creates a problem, because joint
trials too easily allow one defendant to be tainted by
evidence or information about another defendant, which
can prejudice jurors, especially against accomplices.
Severing capital murder trials would not be a financial
burden on courts trying these cases because the state
has a program to help reimburse counties for the
investigation and prosecution of capital murders.

Opponents said

Texas has decided that the death penalty is an
appropriate penalty for those who intimately are
involved in committing capital murder, and the law
should not be changed to eliminate this punishment
option for one type of accomplice to such crimes. Death
sentences are used for punishment, deterrence, and
retribution, all of which are appropriate reasons to retain
the death penalty option for accomplices to capital
felonies who fall under the conspirator liability portion
of the law. Current law holds accomplices to capital
murder responsible for their own actions, not the actions
of others.

Current law sets appropriate standards for imposing
a death sentence when an accomplice is convicted
under the conspirator liability portion of the law of
parties. The law requires that to be found guilty, an
accomplice should have anticipated the victim’s death,
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but the standard for receiving a death sentence — found
in the questions asked of jurors deciding punishment
— is whether the person actually anticipated the
victim’s death. Jurors must decide unanimously,
beyond a reasonable doubt, that an accomplice actually
anticipated the death, before the jury may impose a
death sentence. In addition, all other requirements

for imposing a death sentence must be met, including
findings about future dangerousness and any mitigating
evidence.

The law of parties should remain intact, as it has
been used to obtain death sentences for accomplices
to some horrific crimes, including the killers of James
Byrd, Jr., who in 1998 was dragged to death in Jasper,
Texas, and some of the inmates who escaped from a
Texas prison in 2000 and went on a crime spree that
included killing a police officer.

Checks and balances and safeguards help ensure
that a death penalty is appropriate and legally justified.
As with all death penalty cases, prosecutors decide
carefully when to seek the death penalty and reserve
it for only the worst crimes in which the role of an
accomplice meets the constitutional requirements for
a death sentence. Juries consider the circumstances of
each case, and before imposing a death sentence, must
unanimously answer questions about a defendant’s
future dangerousness, the accomplice’s role in the
capital murder, and mitigating circumstances that would
warrant a sentence of life without parole rather than
death. If even one juror does not agree to impose a death
sentence, the accused accomplice cannot be sentenced
to death. The appeals process for death sentences
through the state and federal courts is extensive and
thorough. Texas’ sentencing laws for accomplices are
constitutional based on decisions made by the U.S.
Supreme Court.

Requiring the severing of capital murder trials
is unnecessary because current law sets appropriate
standards for severing trials, and judges act in good
faith, severing trials when appropriate. Joint trials can
be a cost-effective use of court resources.

Other opponents said

It is unclear how HB 2267 would be implemented
because accomplices are charged with the crime
committed, not with a violation of a specific part of
the law of parties. The charge given to the jury during
the guilt-or-innocence phase of the trial includes

instructions about the law of parties. However, jurors
are not required under the law to agree on or record
whether they considered a defendant guilty as the
primary murderer or as an accomplice under the law of
parties, or which, if any, section of the law of parties the
jury applies to an offender. Developing a new procedure
to identify accomplices found guilty under one section
of the law could hold up capital trials and possibly shut
down the death penalty in Texas while any changes to
Texas’ well established capital punishment system were
litigated.

Notes

The HRO analysis of HB 2267 appeared in the
May 9 Daily Floor Report.

The Senate Criminal Justice Committee amended
HB 2267 by removing provisions dealing with the law
of parties and leaving only provisions that would have
prohibited courts from jointly trying defendants if either
defendant was to be tried for a capital felony for which
the state was seeking a death penalty. Courts would have
had to order a severance for any two or more defendants
jointly charged with a capital felony if the state was
seeking the death penalty for any defendant. The full
Senate did not consider HB 2267.

HB 111 by Pena, which also would have prohibited
joint capital felony trials if the state was seeking
the death penalty, died on the May 13 General State
Calendar in the House when no further action was taken.

For more information on the law of parties, see
House Research Organization Interim News Number
80-7, October 9, 2008, Should Accomplices to Capital
Murder be Eligible for the Death Penalty.
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Detecting contraband, monitoring cell phones in correctional facilities

HB 3228 by Madden
Effective September 1, 2009
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HB 3228 expands the law dealing with contraband
in correctional facilities so that it covers specific actions
dealing with cell phones and wireless devices, expands
some offenses concerning contraband in correctional
facilities so they apply to local jails, reorganizes the
current statute dealing with contraband, and gives the
Texas Department of Criminal Justice (TDCJ) and the
Texas Youth Commission (TYC) expanded authority
for dealing with nonconsensual interception devices for
wire, oral, or electronic communications.

HB 3228 expands the current criminal offense
involving providing and possessing prohibited
substances and items in correctional facilities to include
taking certain actions that would facilitate the use of
a prohibited cell phone or wireless device by a person
confined in a correctional facility. The following actions,
if committed with intent to provide or make available
a cell phone, wireless communications device, or a
component to a person in a correctional facility, would
be a criminal offense:

e acquiring a cell phone, wireless device, or
component to be delivered to an inmate or
person in custody;

e providing a cell phone, wireless device, or
component to another person for delivery to an
inmate or person in custody; or

e making a payment to a communications
common carrier or to any communication
service that provided wire or electronic
communications.

HB 3228 expands the offense for providing
certain prohibited substances and items to persons
in correctional facilities to include possessing the
substances or items with the intent to provide them to
someone in a correctional facility.

HB 3228 expands the offense of possessing a cell
phone in state prisons and secure juvenile facilities to
include possessing a cell phone in a municipal or county
jail. It also applies to local jails the offense of taking
controlled substances or dangerous drugs onto the
property of certain facilities.

TDCJ and TYC are authorized to own certain
nonconsensual interception devices for wire, oral, or

electronic communications for authorized uses. The
inspectors general of the two agencies may possess,
install, operate, and monitor the devices. The bill details
the circumstances, all centering on detecting the use

of cell phones in correctional facilities, under which
the inspector general of TDCJ may use the devices
without a warrant and the procedure that must be
followed after using an interception device. The bill
allows the prevention of transmissions, if authorized by
federal law. The bill also adds the offense of providing
certain prohibited substances and items to persons in
correctional facilities to the list of specified felony
crimes for which judges are authorized to order the
interception of communications upon showing of
probable cause.

Supporters say

HB 3228 would give the state additional tools to
combat cell phones and other contraband in correctional
facilities. There has been heightened concern about
the problem of contraband cell phones in prisons since
October 2008, when a death row inmate was caught
with a cell phone. Cell phones in prison are a serious
threat to public safety and prison security and have been
used to plan crimes and threaten witnesses and others.

The bill would ensure that certain actions that
enable an inmate to get and use a cell phone were illegal
and would expand the current offense for providing
certain kinds of contraband to inmates to include
intending to provide the items. This change would give
authorities another tool to stop contraband before it
got into prisons. These changes would make it easier
to prosecute someone possessing the contraband and
intending to provide it to an offender even if the person
had not yet actually given it to the offender.

HB 3228 would close a loophole in state law by
extending the current offense of possessing a cell
phone so that it applied to persons in local jails and
would reorganize, without making substantive changes,
statutes dealing with providing and possessing certain
items in correctional facilities to make them easier to
understand and to use.
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HB 3228 would give TDCJ and TYC necessary
tools to combat cell phone use in correctional
facilities by expanding their authority concerning
nonconsensual interception devices for wire, oral, or
electronic communications. The current process for
using interception devices involves going through
the Department of Public Safety, following detailed
procedures, and, for certain actions, obtaining court
approval. This process can be cumbersome and time
consuming and may not always permit the inspectors
general to move quickly enough. Many prison
investigations into cell phones are time sensitive and
must happen rapidly upon learning about the contraband
because the phones can be easily concealed, passed
around, and thrown away.

With the authority to possess, under strict
guidelines, detection equipment for investigations of
offenses involving contraband, TDCJ and TYC would
be ready to move quickly to combat contraband when
necessary. TDCJ’s inspector general would be able to
use the equipment to detect the presence or use of cell
phones and wireless devices and to monitor, detect,
or prevent transmission of communications through
these devices so evidence could be gathered. This
authority would be strictly limited to communications
in correctional facilities. Although frequency jamming
of cell phone signals is illegal under federal law, there
are discussions about changing that law, and HB 3228
would authorize the inspector general to prevent these
transmissions if federal law changed.

Safeguards in the bill would ensure that the
equipment was used only under strict guidelines and that
the authority was not abused. The unlawful interception
of wire, oral, or electronic communications would
remain a crime.

Opponents say

HB 3228 could give too much power to the
inspectors general of TDCJ and TYC. Allowing
the inspector general of TDCJ to use detection and
interception equipment without a warrant could stray
too far from current requirements for these devices,
which generally regulate their use so that there is a
statewide policy with uniform standards. TDCJ should
be able to address contraband problems using current
procedures for interception devices.

Applying certain contraband laws to local jails
would result in the punishment for those crimes being
enhanced to a higher level. Any penalty enhancement
has the potential to lead to increased incarceration,
something the state should be cautious about, given the
strain it puts on state resources.

Notes

The HRO analysis of HB 3228 appeared in Part
Two of the May 2 Daily Floor Report.

Many of the provisions in the final version of HB
3228 also were in HB 1481 by Madden, which was
analyzed in Part Six of the May 8 Daily Floor Report.
HB 1481 was placed on the May 8 General State
Calendar, but no further action was taken.
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Continuing Texas Youth Commission and Texas Juvenile Probation

Commission

HB 3689 by McClendon
Effective June 19, 2009

Table
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HB 3689 continues the Texas Youth Commission
(TYC) and the Texas Juvenile Probation Commission
(TJPC) as separate agencies. They are continued until
2011, and the Sunset Advisory Commission’s review of
the agencies for the 82nd Legislature will be limited to:

e the agencies’ compliance with SB 103 by
Hinojosa, enacted in 2007, that made numerous
revisions to the juvenile justice system;

e requirements enacted by the 80th Legislature in
2007, including programs to divert youths from
TYC; and

e the agencies’ initiatives to improve integration
of TYC, TJPC, and county juvenile justice
functions.

The bill also continues TYC’s Office of the
Independent Ombudsman and requires that it undergo
Sunset review whenever TYC is reviewed.

HB 3689 creates a strategic planning committee
to develop the joint strategic plan that has been
required of the agencies since 1995. TYC’s director
and TJPC’s executive director are co-presiding
officers of the strategic planning committee, and they
must appoint its members following guidelines in
the bill. HB 3689 requires that new components be
included in the coordinated plan, including procedures
for communication between the agencies and for
determining ways to coordinate practices.

The bill also requires TYC, TJPC, other state
agencies, and local juvenile probation departments to
adopt a memorandum of understanding establishing
their responsibilities for providing a continuity of care
for juveniles with mental impairments in the juvenile
justice system. The Texas Office on Offenders with
Medical and Mental Impairments will coordinate and
monitor the memorandum.

Texas Youth Commission

Governance. HB 3689 allows a scheduled change
in the agency’s governance to occur on September 1,
2009, when it will shift from an executive commissioner
appointed by the governor to a seven-member board

appointed by the governor with the advice and consent
of the Senate.

Reentry and reintegration plan. TYC must
develop a plan to reduce recidivism and ensure
successful reentry and reintegration into the community
of juveniles released from the agency. Each child’s plan
must have certain components, including an assessment
of the skills the child needs to develop to be successful
in the community and a network of transition programs
to address the child’s needs. TYC must report to the
Legislature on whether the plan reduced recidivism
rates.

If requested, TYC must provide courts with
periodic updates on a child’s progress while committed
to the agency.

Reading and behavior plans. TYC must
implement a comprehensive plan to improve the
reading skills and behavior of juveniles committed to
the agency. The bill also requires the agency to adopt a
system-wide classroom and individual positive behavior
support system. The bill makes youths’ release on
parole contingent on participation in the programs, if
required, and requires TYC to report to the Legislature
by December 1, 2010, on the effectiveness and
implementation of these plans.

Office of the Independent Ombudsman
(OI0). HB 3689 also continues TYC’s Office of the
Independent Ombudsman. It removes the separate
Sunset review date for the OIO and requires that it be
reviewed when TYC is reviewed. The bill requires
the OIO to accept comments from TYC on certain
reports and requires the two entities to adopt a
memorandum of understanding concerning the sharing
of information and procedures for handling overlapping
responsibilities.

Texas Juvenile Probation Commission

Governing board. HB 3689 changes the
composition of TJIPC’s governing board by reducing
the number of public members from five to one and
adding as members a chief juvenile probation officer,
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a mental health professional, an educator, and a person
representing an organization that advocates for juvenile
offenders or victims of crime.

Distributing state funding. TIPC is required
by September 1, 2010, to establish by rule funding
formulas for money sent to local juvenile boards for
basic probation services and community corrections.
TJPC is required to consider past performance of a
juvenile board when contracting for services other than
basic probation services, and contracts must include
performance targets.

Nonsecure correctional facilities. Governments
and private entities operating nonsecure correctional
facilities for juveniles on probation must register the
facilities with TJPC and adhere to certain minimum
standards. Juvenile court judges and juvenile
boards must inspect annually all nonsecure juvenile
correctional facilities in their jurisdiction and certify to
local authorities and TJPC whether they are suitable to
confine children. TJPC is required to inspect annually
and report on these public and private nonsecure
facilities and to adopt certification standards for persons
who work in them.

Other provisions. HB 3689°s other provisions
include:

e requiring TJPC to collect data concerning
the outcomes of local probation programs
throughout the state;

e requiring TJPC to report quarterly on abuse,
neglect, and exploitation in juvenile justice
programs and facilities;

e authorizing TIPC to contract with a local mental
health and mental retardation authority for a
residential treatment facility for juveniles with
mental illness or emotional injury; and

e allowing TJPC to place suspended officers
on probation and allowing TJPC to revoke
or suspend probation or detention officers’
certification if it determines that the continued
certification threatens juveniles in the juvenile
justice system.

Supporters said

TYC and TJPC should be continued as separate
agencies because they have distinct mandates and
responsibilities that can best be accomplished as

independent entities. While TJIPC focuses on the front
end of the juvenile justice system by ensuring core
probation services are available throughout the state
and providing alternatives to state commitment, TYC
focuses on youths in correctional facilities and on
parole. These different points in the juvenile justice
system deserve the undivided attention of individual
agencies without the competition for resources and
attention that would come with consolidation.

Consolidating the two agencies would not solve
current problems, especially those identified by the
Sunset Advisory Commission at TYC. TYC should be
allowed to continue to implement the reforms enacted
by the Legislature in 2007 before any wholesale changes
are made in the agency’s structure.

HB 3689 would address the Sunset Advisory
Commission’s concerns about coordination between the
agencies by establishing a strategic planning committee
to develop the coordinated strategic plan required of
the two agencies. TYC and TJPC have been working
together and increasingly collaborating in a productive
manner, and this would continue under HB 3689.

Texas Youth Commission

Reentry and reintegration plan. Requiring TYC
to develop a reentry plan for youths leaving the agency
would help ensure that they received the assistance and
support they needed to reintegrate successfully into the
community and to reduce recidivism.

Office of the Independent Ombudsman. The
OIO would continue its role as an independent entity
focused on and advocating for the youth in TYC. HB
3689 would improve communication between the OIO
and TYC by establishing formal procedures for the
agency to review and comment on the OIO’s report. The
current process in which TYC informally comments on
the OIO’s reports does not ensure timely, predictable
input by TYC.

Texas Juvenile Probation Commission

Governing board. HB 3689 would give TJPC
the formal input that it currently lacks from a chief
juvenile probation officer, a mental health professional,
an educator, and a representative of an organization that
advocates for juvenile offenders or victims of crime.
One public member would remain on the board, enough
to provide adequate representation.
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Distributing state funding. HB 3689 would
more effectively target state funding for juvenile
probation services and make them more accountable.
Problems with the current funding system include
poor accountability measures for state grants, too
many restrictions on the grants, and insufficient formal
input on funding formulas. HB 3689 would address
these problems by requiring TJPC to consider past
performance and performance targets when awarding
certain grants. Requiring TJPC to establish basic
funding formulas by rule would allow for public
comment to be made on the formulas while giving the
agency the flexibility to make changes when necessary.

Nonsecure facilities. HB 3689 would bring state
and local oversight to the small number of nonsecure
facilities that are used exclusively for youths on
probation. These facilities and their employees should
be subject to the same oversight given to other juvenile
facilities.

Opponents said

TYC and TJPC should be merged into one agency,
as recommended by the Sunset Advisory Commission,
to address the lack of an effective continuum of
treatment and rehabilitation for juvenile offenders in
Texas. Even after repeated attempts to force better
collaboration, the agencies continue to operate with
almost no coordinated strategic planning for the
integration of state and local services, ineffective
sharing of critical information, and limited means of
evaluating outcomes or targeting resources.

Merging the two agencies would result in increased
cooperation and collaboration between state and local
services and a more consistent approach to handling
juvenile offenders.

Other opponents said

TYC and TJPC should be maintained as separate
agencies, but placed under a single governing board.
This would allow the agencies to continue to perform
their distinct roles in the juvenile justice system while
ensuring collaboration through unified governance.

Another option would be to establish a new
entity, such as a coordinating council, to provide
continuing coordination and evaluation of the two
agencies’ activities. The entity could develop and
adopt a five-year juvenile justice improvement plan

and make recommendations about improving services
and programs for juveniles on probation and in TYC.
Such a plan could be updated annually and would be a
benchmark that could be used to evaluate the progress
of the agencies.

The TJPC governing board should include
representation from chief juvenile probation officers
from small, medium, and large juvenile departments,
not just the one chief probation officer required by
HB 3689. Different sized departments have unique
perspectives that should be represented on the board.

Notes

The HRO analysis of HB 3689 appeared in Part
One of the May 21 Daily Floor Report.

The House-passed version of HB 3689 would have
required TJPC, in coordination with TYC, to establish
guidelines for community corrections pilot programs for
juvenile courts to use to divert certain youths from TYC.
This provision was not included in the final version, but
SB 1 by Pitts, the general appropriations act for fiscal
2010-11, appropriates $45.7 million to TIPC for local
programs to divert youths from TYC. The programs
can include residential, community-based, family, and
aftercare programs. If admissions to TYC exceed 1,783
in fiscal 2010, $51,100 will be transferred from TJPC to
TYC for each commitment over that cap for fiscal 2011,
upon LBB approval.
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Photograph, live lineup identification procedures in criminal cases

SB 117 by Ellis
Died in the House
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SB 117 would have required law enforcement
agencies in Texas to adopt and implement a detailed
written policy for the administration of photograph and
live lineup identification procedures.

Law enforcement agencies could have adopted
a model policy that would have been developed by
the Bill Blackwood Law Enforcement Management
Institute of Texas at Sam Houston State University or
their own policy that conformed to the requirements
of the Institute’s model policy. The model policy
would have had to be based on scientific research
on eyewitness memory and on relevant policies and
guidelines developed by the federal government, other
states, other law enforcement organizations, and other
relevant information and would have had to address the
following:

e the selection of photo and live lineup filler
photos or participants;

e instructions given to a witness before a photo or
live lineup was conducted;

e the documentation and preservation of results
of a photo or live lineup, including the
documentation of witness statements, regardless
of the outcome;

e procedures for administering a photo or live
lineup to an illiterate person or person with
limited English proficiency;

e procedures for assigning an administrator who
was unaware of which member of the live
lineup was the suspect in the case and was
capable of administering a photo array in a blind
manner, or alternative procedures to prevent
opportunities to influence the witness; and

e any other procedures or best practices supported
by credible research or commonly accepted
as a means to reduce erroneous identifications
and enhance the objectivity and reliability of
eyewitness identifications.

Evidence of compliance or noncompliance with the
model policy would have been relevant and admissible
in a criminal case, but would not have been necessary
for an out-of-court eyewitness identification to be
admissible. A failure to comply substantially with the
model policy would not have barred the admission of
eyewitness identification testimony in court.

Supporters said

SB 117 would be a significant step toward
addressing the role of misidentification in wrongful
convictions in Texas. About 80 percent of DNA
exonerations in Texas have involved faulty eyewitness
identifications, according to the Innocence Project of
Texas. These cases include that of Timothy Cole, a
Texas Tech student who was wrongfully convicted of
rape and died in prison after serving 13 years of a 25-
year sentence.

The photo or live lineup is a critical step in
building a criminal case and should be governed by
best practices. Poor procedures can taint the evidence,
undermine its validity, and in the worst cases, lead to
misidentified persons being wrongfully convicted. A
wrongful conviction is detrimental to public safety
because it allows the real perpetrator of a crime to
remain free to commit more crimes.

Currently, only a small percentage of Texas law
enforcement agencies have written procedures for
photo or live lineups, and many of those are vague or
incomplete or do not use best practices. The bill would
address these problems by requiring law enforcement
agencies to adopt written polices for identification
procedures and setting minimum requirements for
those procedures. By requiring the implementation
of identification procedures based on best practices,
SB 117 would produce more reliable evidence and
help prevent innocent people from being wrongfully
convicted.

The requirement to develop a policy according
to the guidelines in SB 117 would not burden law
enforcement agencies nor infringe on their authority.
SB 117 would require only that the agencies develop a
policy based on the guidelines in the bill, but would not
require a specific policy or procedures.

Best practices would not be difficult to implement
nor would they impede prosecution. Identifications
resulting from noncompliant lineups still would be
allowed into evidence at trial. An officer could be cross-
examined regarding a noncompliant procedure and
would have the chance to explain the reason for using a
different procedure.
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Opponents said

The Legislature should not mandate law
enforcement’s use of a specific type of identification
procedure. It is unfair to use cases that may be
decades old to argue for placing such a mandate on
law enforcement agencies. In the past two-and-a-
half decades, the state’s criminal justice system has
undergone numerous and substantial improvements,
resulting in a just and fair system that protects the
public. Placing requirements for eyewitness procedures
in statute could make change difficult if the policies
proved ineffective.

Allowing an identification to be attacked based
on noncompliance with statutory standards could hurt
the prosecution of cases or result in the loss of the use
of evidence because of honest mistakes or technical
violations. It would be better to establish training or
education for law enforcement officers on identification
issues and let individual agencies develop policies as
they see fit.

Other opponents said

SB 117 would have no significant enforcement
mechanism to ensure compliance with policies adopted
under the bill. Because identifications made from
noncompliant lineups still would be admissible in
court, law enforcement agencies would have inadequate
incentive to comply with the model policy.

Notes

SB 117 passed the Senate on the Local and
Uncontested Calendar and was placed on the May 21
General State Calendar in the House, but no further
action was taken.

The HRO analysis appeared in Part Two of the
May 21 Daily Floor Report.
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Life in prison for juveniles convicted of capital murder

SB 839 by Hinojosa
Effective September 1, 2009
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SB 839 requires that juveniles certified to stand trial
as adults and found guilty of capital murder be given life
sentences. These defendants are not eligible for release
on parole until their actual calendar time served, without
the consideration of good conduct time, equals 40 years.
Jurors in these capital felony trials must be informed
that a life sentence is mandatory upon conviction.

Supporters said

SB 839 would allow juveniles who had been certified
to stand trial as adults and convicted of capital murder
to be treated more justly. Currently, these juveniles can
be sentenced only to life without parole, a punishment
that does not take into account the unique characteristics
of juvenile offenders or their diminished culpability.
The bill would address this flaw in the state’s capital
murder punishment scheme by requiring that juveniles
convicted of capital murder be given life sentences,
which would require that they serve at least 40 calendar
years in prison.

SB 839 would be a rational approach for the very
small set of juvenile offenders who are tried as adults.
Holding out the possibility of parole would give these
youthful offenders more incentive to behave in prison
and would recognize the fact that juvenile offenders
show the most potential for rehabilitation. The bill
would return the punishment for juvenile capital
murders to what it was before the state instituted life
without parole in 2005.

SB 839 would not mean that juveniles convicted of
capital murder would be released after 40 years. The
bill only would establish eligibility for parole, which
could occur only after 40 calendar years in prison, with
no consideration of good conduct time. The Board of
Pardons and Paroles would evaluate each case after 40
years and decide whether parole was appropriate. Even
if released on parole, these offenders would be under the
supervision of the parole division for the remainder of
their life sentences.

The criminal justice system is designed to treat
juveniles differently than adults, and so it would be

appropriate to punish juveniles who commit capital
murder differently than adults. The U.S. Supreme
Court decision banning the death penalty for those who
were juveniles when a crime was committed details
the reasons juveniles cannot reliably be classified as
among the worst offenders, including their immaturity,
vulnerability, and lack of irretrievable depravity.

Opponents said

Texas should retain life without parole as a
punishment for juveniles who commit capital murder
as a deterrent to others. Life without parole remains
an appropriate punishment if a juvenile commits a
capital murder — designated as the worst of the worst
crimes. In these cases, a juvenile has been identified
by a prosecutor and trial court as committing capital
murder, and the case has been upheld on appeal. The
punishment of life without parole can be applied only to
those juveniles whom courts have evaluated and have
determined should be tried as adults, so it is appropriate
that they receive the same punishment as adults.

Notes

The HRO analysis of SB 839 appeared in the May
19 Daily Floor Report.

Page 50

House Research Organization



Use, auditing of assets seized and forfeited to law enforcement

SB 1529 by Whitmire
Died in the House
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SB 1529 would have imposed new restrictions on
the use of contraband proceeds and property seized
by law enforcement authorities, authorized the state
auditor to conduct audits and investigations relating to
seized assets, and authorized the attorney general to take
certain actions to enforce the law.

Prohibiting waivers. Peace officers would have
been prohibited from requesting, requiring, or inducing
persons to sign a document waiving their interest in
seized property. Prosecutors could not, at any time
before they filed a notice of a forfeiture proceeding for
seized property, have requested, required, or induced
someone to sign a document waiving their rights to
seized property.

Restrictions on the use of contraband proceeds
and property. Law enforcement agencies and
prosecutors would have been prohibited from using
contraband proceeds or property to:

contribute to a political campaign;

make a donation to any entity, except those
specified in the bill;

pay expenses for judicial training or education;
pay travel expenses for training or education
seminars, if the expenses violated generally
applicable restrictions established by a county
or city;

purchase alcoholic beverages; or

make any expenditure not approved by the
governing body of a county or city, if the head
of a law enforcement agency or prosecutor
held elective office and was not running for
reelection or if these elected officials were
finishing a term in office for which they had not
won reelection.

Audits, investigations and enforcement. The
currently required annual audit of contraband funds
would have had to include a detailed report and
explanation of all expenditures. At any time, the
state auditor would have been authorized to perform
an audit or conduct an investigation related to the
seizure, forfeiture, receipt, and specific expenditure
of contraband proceeds and property. If an audit or
investigation indicated that a law enforcement agency or

a prosecutor had knowingly violated the law, the auditor
would have had to notify promptly the attorney general
so that enforcement proceedings could begin.

The attorney general would have been authorized
to file lawsuits for injunctive relief and to recover
civil penalties if audit results indicated that a law
enforcement agency or prosecutor had violated or
knowingly was violating a statute relating to the
disposition of contraband proceeds or property. Civil
penalties collected by the state would have had to be
used to fund drug court programs.

Supporters said

SB 1529 would bring more oversight, transparency,
and accountability to the state’s asset forfeiture laws.
State law places only broad restrictions on the use of
these seized funds by local law enforcement agencies
and prosecutors, requires only minimal reporting, and
has no mechanism to enforce the law. This has led to
problems, including the use of the assets for purposes
unrelated to law enforcement and law enforcement
authorities abusing the law by coercing motorists into
giving up their rights to their property in exchange for
freedom or a promise that no criminal charges will be
filed.

Current law has been stretched and sometimes
ignored by law enforcement agencies that have
used seized asset funds for parties, liquor, campaign
contributions, and extravagant trips. The bill would
address such misuses by prohibiting specifically certain
expenditures. The bill would result in more transparency
in the use of asset forfeiture funds by requiring
agencies to report in detail how they were used. The bill
would not infringe on local control, but would clarify
the current restrictions and list some unacceptable
expenditures.

In other cases of abuses, the law has been used
to seize the property of persons who were never
charged with, much less convicted of, a crime. In some
situations, peace officers have claimed they were not
violating current law, which prohibits waivers at the
time of a seizure, because they obtained waivers a few
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hours after seizing the property. SB 1529 would address
these abuses by prohibiting peace officers from using
asset waivers. To ensure that persons were given due
process before any assets were forfeited, prosecutors
would be restricted from using waivers until after they
had begun forfeiture proceedings in court.

Opponents said

If specific agencies are abusing the asset forfeiture
law, those abuses should be addressed without making
changes that could make asset seizures and forfeitures
more difficult for those who are abiding by the law. For
example, restricting the use of waivers could impose
unnecessary hurdles for law enforcement agencies in
some cases. The practices of some law enforcement
agencies described in media accounts could violate not
just the seizure and forfeiture statutes but perhaps other
existing laws or the standards of the State Bar or a law
enforcement oversight entity. The forfeiture of assets
is an essential law enforcement tool that takes some of
the profit out of crime, and it should not be made more
difficult to use.

Some provisions of SB 1529, such as statutory
restrictions on the use of the asset proceeds, could
remove local control over the funds from counties and
cities, where it should remain.

Other opponents said

SB 1529 would not go far enough. Allowing
peace officers to see a direct financial benefit from
their work distorts criminal justice. The Legislature
should eliminate any direct financial incentive in asset
forfeitures to ensure that law enforcement agencies
focus on crimes, not assets.

Notes
SB 1529 passed the Senate on April 23 but died on
the May 21 Major State Calendar in the House when no

further action was taken.

The HRO analysis of SB 1529 appeared in Part
One of the May 21 Daily Floor Report.
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Revising political contribution and expenditure restrictions

HB 2511 by T. Smith
Died in Senate committee
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HB 2511 would have amended existing campaign
finance provisions, including those relating to
administrative expenses and electioneering practices.
The bill would have defined routine administrative
expenses, electioneering communication, express
advocacy, separate segregated funds, and in-kind
contributions. Direct campaign expenditure would
have been redefined to include expenditures for
communications that were express advocacy or
electioneering communication.

Electioneering communication would have been
communication that if taken as a whole and with limited
reference to external events, such as the proximity to
the election, could only be interpreted by a reasonable
person as an appeal to vote for or against one or more
clearly identified candidates or ballot measures. Express
advocacy would have been defined as a communication
that was not susceptible to any reasonable interpretation
other than as an appeal to vote for or against a
candidate. Voter guides would not have been considered
electioneering communication.

The bill would not have restricted corporations,
unions, and membership organizations from spending
money to communicate with their shareholders,
members, or families, including communications
containing express advocacy or electioneering
communications. It would have authorized a political
party to accept a corporate or union contribution, but
the money could have been used only for its own
administrative expenses or to help pay for a party
primary or convention. It would have raised the
threshold for reporting campaign contributions made by
individuals from $100 to $500. The bill would not have
applied to any ongoing civil or criminal case.

The bill would have amended provisions on electing
the speaker of the Texas House of Representatives and
would have required the Texas Ethics Commission
to post certain reports on the agency website. The
bill would have increased disclosure and reporting
requirements and provided penalties for violations in
a speaker election. It would have required the election
of the speaker to be governed by the rules of the House
of Representatives. It also would have authorized
candidates or officeholders to loan funds to their

campaigns and the reimbursement of those personal
funds from political contributions.

Supporters said

HB 2511 would clarify Texas campaign finance laws
to ensure the state maintained its long-standing tradition
of full disclosure and a prohibition against corporate
and union funding for direct campaign expenditures
or electioneering. Texas law has been unclear and
has been abused by those who have produced sham
issue ads. The bill would incorporate a U.S. Supreme
Court decision prohibiting the use of corporate or
union funds to support or campaign against a political
candidate through campaign advertising. Current
law prohibits corporate and union funds from being
used for political contributions or expenditures unless
expressly authorized, but the practice nonetheless is not
uncommon.

Current law is not clear on what constitutes
administrative expenses. Defining administrative
expenses, electioneering communication, and direct
expenditures would spell out the practices in which
corporations and unions would and would not be
allowed to participate. It would permit a political party
to accept a corporate or union contribution, but the
money could be used only for its own administrative
expenses or to help pay for a party primary or
convention. The bill would close a loophole that some
use to fund sham issue ads against their rivals that
stop short of urging a “vote for” or “vote against” the
candidate. It would ensure that Texas kept corporate
and union money out of election campaigns and that the
public knew the individual donors who were funding
campaign ads.

The definition of electioneering communications
in the bill would adopt the current constitutional
standard for electioneering set by the opinion of U.S.
Supreme Court Chief Justice John Roberts in the 2007
case Wisconsin Right to Life v. FEC, 551 U.S. 4009.
According to Chief Justice Roberts, the communication
had to be the functional equivalent of express advocacy.
Roberts said that an equivalent electioneering
communication was one for which there was no
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reasonable interpretation other than that it advocates the
election or defeat of a specific candidate.

Opponents said

HB 2511 would create an entirely new definition
for the term electioneering communication, an issue
that remains the subject of litigation before the U.S.
Supreme Court, so it is not clear exactly what definition
the state would be adopting. The bill likely would
subject issue-advocacy organizations to lawsuits
based on materials they may send out in the course
of their regular activities, such as newsletters, email
updates, legislative vote score cards, and candidate
questionnaires. First Amendment free speech rights
would be restricted because advocacy groups,
charitable non-profit organizations, and churches could
run afoul of the law for electioneering. Almost any
communication material that featured an incumbent
member of the legislative or executive branch would be
subject to question.

Other opponents said

The electioneering standard set forth in HB
2511 already is the law today in Texas, so the bill is
unnecessary. Chief Justice Roberts in Wisconsin Right
to Life v. FEC in 2007 defined the constitutional test for
electioneering. Roberts’ standard has applied for the past
two years, pursuant to the Texas Ethics Commission’s
opinions and Texas case law.

Notes

HB 2511 passed the House, but died in the Senate
State Affairs Committee when no action was taken on
the bill.

The HRO analysis of HB 2511 appeared in the
May 14 Daily Floor Report.
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Creating the Texas Congressional Redistricting Commission

SB 315 by Wentworth
Died in the Senate
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SB 315 would have established a nine-member
commission that would have been responsible for
drafting decennial plans for reapportionment of U.S.
congressional districts in Texas.

Composition of the commission. Members would
have included:

e two members elected by members of the largest
party in the Senate;

e two members elected by members of the next
largest party in the Senate;

e two members elected by members of the largest
party in the House;

e two members elected by members of the next
largest party in the House; and

e one non-voting presiding officer elected by the
above eight commission members.

At least one member appointed by senators and
at least one member appointed by House members
would have had be residents of rural areas of the state
outside of a metropolitan statistical area. All members
would have been required to be Texas citizens. Elected
officials, candidates for office, political party officials,
and registered lobbyists would not have been eligible to
serve as commission members.

The members would have served two-year
appointments beginning on February 1 of a year ending
in one and expiring on January 31 of the next year
ending in three.

Adoption of a redistricting plan. The commission
would have convened on the first business day after
January 31 of each year ending in one and would have
had until June 15 of that year to adopt a redistricting
plan. If the commission did not adopt a plan within
that time, the chief justice of the Texas Supreme Court
would have appointed an additional voting member
of the commission. The commission then would have
had an additional 45 days after the initial deadline to
adopt a plan. Failing that, the commission’s authority to
adopt a plan would have been suspended, and the Texas
Supreme Court would have adopted a plan not later
than 45 days after the lapse of the prior deadline. If the
Supreme Court failed to adopt a plan, the commission
would have been allowed to reconvene. The commission

also would have been allowed to reconvene to modify

a plan that had been challenged in a court proceeding
or that had become unenforceable by order of a court or
other appropriate authority.

Plan requirements. In a redistricting plan or a
modification of a plan:

e cach district would have been composed of
contiguous territory;

e cach district would have contained a population
as nearly equal as practicable to the population
of any other district in the plan; and

e to the extent reasonable, each district would
have been compact and convenient and
separated from adjoining districts by natural
geographic barriers, artificial barriers, or
political subdivision boundaries .

The commission would have had to produce a
report for submission to the governor, the secretary
of state, and the Legislature regarding each plan or
modification that detailed:

e the total population of each district and the
percentage deviation from the average district
population;

e an explanation of the criteria used in developing
the plan, with a justification of any population
deviation in a district from the average district
population;

a map or maps of all the districts; and

the estimated cost to be incurred by the
counties for changes in county election precinct
boundaries required to conform to the districts
adopted by the commission.

The Texas Supreme Court would have had
original jurisdiction to hear challenges to any plan or
modification.

Supporters said

SB 315 would result in less acrimony and more
representative redistricting maps because it would
make the redistricting process less toxically partisan.
Historically, the process of redistricting after a census
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has resulted in the dominant party steamrolling the
minority party through attempts to maximize its own
seats, disregarding all other considerations. This results
in acrimony, destroys bipartisanship, and fuels needless
and costly litigation.

SB 315 would create a bipartisan congressional
redistricting commission similar to those in a dozen
other states. These states report a faster redistricting
process, less litigation, and strong voter satisfaction.
These commissions prevent deadlock because the
two parties are forced to work together and negotiate
reasonable compromises and have a proven record
of doing so. SB 315 would help these negotiations
by providing clear guidelines for the formation of
districts. By requiring that the districts be compact
and convenient and separated from adjoining districts
by natural geographic barriers, artificial barriers,
or political subdivision boundaries, SB 315 would
provide superseding rules that would replace the pure
partisanship that produces “salamander,” “barbell,” and
other oddly shaped districts that do not represent actual
communities and break up others.

Opponents said

SB 315 would decrease accountability. Currently,
the Legislature is the body with primary responsibility
for redistricting. Legislators are directly responsible
to voters for their votes, and this can act as a check on
partisan overreaching. However, SB 315 would not
result in a decrease of partisanship because redistricting
is, by its very nature, a partisan exercise. Because SB
315 would create a commission split evenly between
Republicans and Democrats, deadlock would be
inevitable, as neither party would find the other’s plans
or suggestions palatable.

While SB 315 does contain a provision requiring
rural representation on the redistricting commission, it
would not ensure representation on the commission by
other minority groups. This could lead to the law being
held unenforceable under the federal Voting Rights Act.

Notes

SB 315 was reported favorably by the Senate State
Affairs Committee, but the Senate failed to suspend its
regular order to consider the bill.
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Revising voter identification requirements

SB 362 by Fraser
Died in the House
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SB 362, as passed by the Senate, would have
required a voter to present to an election officer at a
polling place one form of photo identification or two
different forms of non-photo identification in order to
vote. The bill would have modified the list of acceptable
proof of identification, specifying six acceptable forms
of photo ID and 11 acceptable forms of non-photo ID.
A voter registration certificate would have been an
acceptable form of non-photo ID.

A voter whose identity was verified by presenting
the required documentation would have been accepted
for voting if the voter’s name was on the precinct list of
registered voters. A voter whose identity was verified by
presenting the documentation could have proceeded to
vote if the voter:

e had presented a correct voter registration
certificate but the voter’s name had not appeared
on the precinct list; or

e had presented the required documentation
showing registration in a different precinct
and the voter’s name had not appeared on the
precinct list, if the voter had sworn that the
voter was a resident of the precinct, was not
deliberately providing false information, and
would vote only once in the election.

A voter who had not presented proof sufficient to
meet the identification requirements would have been
allowed to cast a provisional ballot.

The bill would have required notice of the
identification requirements in voter registration
certificates and renewal certificates, statewide voter
education on identification requirements, and enhanced
training for election judges and clerks. The presiding
election judge would have had to post in a prominent
location outside of each polling place a list of the
acceptable forms of photographic and non-photographic
identification. The bill would have authorized free-
of-charge Department of Public Safety personal ID
certificates for eligible voters who stated that it was
being obtained for the sole purpose of proof of identity
for voting.

Supporters said

SB 362 would protect and strengthen the electoral
system by requiring voters to present identification at
the polls. The bill would reduce fraud by establishing
a uniform standard for voting, bring voting in line with
other transactions that require proper identification,
and raise the bar in restoring confidence in elections.
The U.S. Supreme Court recently upheld the
constitutionality of Indiana’s law requiring unexpired
government-issued photo identification for voters at the
polls, and SB 362 would more than meet the standards
outlined in that decision.

Stricter identification requirements would not
impose an unreasonable burden on voters. The bill
would allow many ways to fulfill the identification
requirements, while not forcing anyone to bear great
cost, because DPS identification cards for voting would
be free of charge and other readily available forms of
identification could be used.

SB 362 would protect the rights of citizens and
serve as a reasonable precaution to prevent ineligible
people from voting. Proper identification is necessary
to ensure that voters are who they say they are, that
voters cast only one ballot each, and that ineligible
voters — including undocumented persons, felons, and
people using the names of deceased voters — are not
allowed to vote. Strict ID requirements for voters do not
suppress voter turnout but instead bolster the public’s
faith in the integrity of elections and lead to better
turnout.

Voter fraud drives honest citizens out of the
democratic process and breeds distrust of government.
Many circumstances in everyday life require a photo
ID, including air travel and cashing checks. Society
has adapted to these requirements and benefited from
the safeguards they provide. When non-citizens or
otherwise unqualified individuals are on the voter rolls,
illegal votes could be cast, which dilutes legitimate
votes. Even a small amount of voting fraud could
tip a close or disputed election, and the perception
of possible fraud contributes to low confidence in
the system. Guaranteeing the integrity of elections

Page 58

House Research Organization



requires implementing security measures, and requiring
identification from voters at the polls would be more
than justified as a security measure.

Opponents said

The voter identification requirements in SB
362 would create substantial obstacles to voting for
otherwise eligible voters, inhibit voter participation, and
affect certain groups disproportionately, including the
elderly, minorities, low-income voters, women whose
name has changed, and disabled persons. The bill would
place an extra burden on voters and lead to needless
disenfranchisement of many voters.

Claims that voter fraud makes it necessary to
demand ID at the polls are not supported by evidence.
In fact, the effect of stricter ID requirements would not
be a reduction of voter fraud but the suppression of
legitimate votes. While almost all voter fraud involves
mail-in ballots, the bill would do nothing to make mail-
in balloting more secure. Instead, it would attempt to
address the nonexistent problem of voter impersonation
at the polls. The type of polling-place fraud that the
bill seeks to remedy rarely occurs. It would be difficult
to perpetrate the kind of fraud to the extent necessary
to tip an election. There is no evidence of organized,
widespread voter fraud at the polls, and cases of voter
impersonation are anecdotal at best. Evidence does
show, however, that voter error and administrative and
clerical errors often explain allegations of fraud.

Texas already has taken steps to lessen the threat
of fraud, including implementing requirements of the
federal Help America Vote Act. Current registration
requirements are sufficient because prospective Texas
voters must establish their identity either during the
registration process or when they show up at the polls
to vote. Registrants also must swear that they are U.S.
citizens under penalty of perjury. Falsely claiming
citizenship and voting fraud are federal offenses.

The bill would not offer any solution for those who
simply do not have the required identification. Better
alternatives that impose less of a burden on eligible
Texas voters exist to address allegations targeted by
voter ID requirements. In those instances, signature
comparison could be used. Voters must offer a signature
when registering to vote, and this signature is copied for
use at the polls. When the voter appears to cast a ballot,
he or she must sign the poll book. If the signatures

matched, the voter could vote with a regular ballot.
Signature comparison has been used to determine
legitimate mail-in ballots, and there is no reason why it
would be any less reliable at the polls.

Similar legislation approved in several other states
has been invalidated by the courts or is being challenged
as an unjustified or illegal obstacle to voting. Texas
should attempt to curb real voter fraud, investigate
vigorously allegations of election fraud, and utilize the
law to the fullest extent to prosecute violations, rather
than enacting a law, aimed at solving a nonexistent
problem, that would do more harm than good and is
designed to give one party an unfair advantage over the
other.

Other opponents said

The bill should require unexpired, government-
issued photo identification from voters at the polls
modeled after Indiana’s polling requirements. The U.S.
Supreme Court has affirmed the constitutionality of
Indiana’s photo identification requirements. Allowing
two forms of non-photo identification to suffice would
be inadequate to prevent or deter voter fraud.

Notes

SB 362 passed the Senate by 19-12 on March 18.
It was reported favorably, without amendment, by the
House Elections Committee on May 11 and was placed
on the May 23 Major State Calendar in the House, but
no further action was taken.

The HRO analysis of SB 362 appeared in Part
One of the May 23 Daily Floor Report.
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Repealing the state’s goal for generating capacity from natural gas

HB 395 by Hartnett
Died in the House
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HB 395 would have repealed Utilities Code, sec.
39.9044, which establishes a state goal that 50 percent
of the megawatts of generating capacity installed in this
state after January 1, 2000, use natural gas.

Supporters said

HB 395 would have repealed a provision in
the Utilities Code that encourages natural gas to
be the preferential fuel source. The Governor’s
Competitiveness Council in its 2008 Texas State
Energy Plan recommended that the Legislature repeal
this provision in order to ensure that a diverse mix
of energy resources is developed in Texas. An influx
of natural gas capacity has led to a fuel mix in Texas
that, when measured on the basis of both installed
generation capacity and energy produced from that
capacity, illustrates an excessive reliance on natural
gas. Because of this heavy reliance on natural gas, the
price of electricity in the wholesale market within the
Electric Reliability Council of Texas has become closely
correlated with natural gas prices. Last year, the price
of natural gas sky-rocketed and with it the price of
electricity, and that trend is likely to repeat itself. The
state should not dictate which fuel is used to generate
electricity. It should be up to the generators and the
market to choose the most economical source for fuel.

Texas is trying to diversify its energy sources,
not only to minimize the effects of price volatility,
but to decrease the vulnerability created by too much
dependence on one fuel source. The provision outlined
in PURA is an arbitrary goal that no longer is necessary
to have in statute. Natural gas may be an abundant,
clean source of energy that creates jobs in this state,
but there are other fuel sources, such as solar and other
renewables, that offer the same benefits.

Opponents said

Natural gas is a good, clean fuel that is produced
abundantly in Texas. This was recognized by the
Legislature in 1999, and goals were placed in statute
to encourage the use of Texas natural gas as the
preferential fuel. That was a good policy then and it is

a good policy now. The provision in PURA is simply
a goal, not a mandate. There is no reason to repeal this
provision.

Because natural gas is an abundant, home-grown
fuel source, there are many benefits to its use beyond
the positive environmental impacts. For example,
natural gas production in Texas means jobs and revenue
in the state. About 189,000 Texans currently work in
the oil and gas industry, and for every job created, an
additional nine satellite jobs are created. Also, natural
gas production is a huge tax base for school districts.
Natural gas is an important component of the state’s fuel
mix, and promoting its use is good for the whole state.

Notes

HB 395 was reported favorably, without amendment,
by the House State Affairs Committee on May 6 and
was placed on the May 11 General State Calendar, but
no further action was taken.

The HRO analysis of HB 395 appeared in the May
11 Daily Floor Report.
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Carbon dioxide capture and storage

HB 469 by P. King/ HB 1796 by Chisum/ SB 1387 by Seliger

Effective September 1, 2009
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HB 469 authorizes the Railroad Commission
(RRC) to certify three carbon-fueled electric generation
projects as clean energy projects. These projects will be
issued franchise tax credits by the comptroller.

HB 469 makes the RRC responsible for certifying
whether a project meets the requirements to be a clean
energy project. A clean energy project will be a project
to construct a coal-fueled or petroleum coke-fueled
electric generating facility in which the fuel is gasified
before combustion that will:

have a capacity of at least 200 megawatts;
meet the emissions profile for an advanced
clean energy project under the Health and
Safety Code;

e capture at least 70 percent of the carbon dioxide
(CO2) resulting from or associated with the
generation of electricity by the facility;

e be capable of permanently sequestering CO2 in
a geologic formation; and

e be capable of supplying the capture of CO2 for
an enhanced oil recovery (EOR) project.

On verification that a project meets the
requirements, the RRC must issue a certificate of
compliance and provide a copy of the certificate to the
comptroller for issuance of a franchise tax credit. The
comptroller, by rule, will issue a franchise tax credit
to a clean energy project after the RRC has provided
certification, construction has been completed, the
facility is fully operational, the Bureau of Economic
Geology (BEG) at the University of Texas at Austin
verifies that the facility is sequestering at least 70
percent of its CO2 emissions, and the owner or operator
of the project has entered into an interconnection
agreement with the Electric Reliability Council of
Texas. The total amount of the franchise tax credit will
be equal to 10 percent of the capital cost of the project,
excluding financing costs, or $100 million, whichever is
less. The BEG will design and supervise the monitoring,
measurement, and verification protocols for sequestering
CO2 and provide an evaluation to the RRC.

HB 469 also amends Tax Code, subch. H, ch. 151,
by providing that components of tangible personal
property used in connection with sequestration of

CO2 will be exempt from sales tax if the components
are used to capture, transport, or inject man-made
CO2 and if the CO2 is sequestered in Texas as part

of an enhanced oil recovery project that qualifies for

a severance tax rate reduction or is sequestered in a
manner that creates an expectation that at least 99
percent of the CO2 will remain sequestered for at least
1,000 years.

Supporters of HB 469 said

HB 469 would provide incentives in the form of
tax credits of up to $100 million for the first three
coal-fired power plants that could produce at least 200
megawatts of power and sequester at least 70 percent of
CO2 emissions. Providing these incentives would help
overcome the “prototype penalty” of being the first to
invest money in this type of project.

This bill, dubbed by some as “NowGen,” would
give Texas an opportunity to become the first state in the
United States with fully operational, large-scale clean-
coal power plants. Each of the three plants incentivized
would bring 2,000 construction jobs for the building of
the plant, and 120 to 150 well-paying permanent jobs to
Texas.

Texas is well-suited to become a major repository
for CO2 capture. The captured CO2 could be used
for valuable enhanced oil recovery (EOR) projects,
which would create an additional economic benefit to
the state. For the past 30 years, Texas oil producers
in the Permian Basin have been piping in CO2 from
naturally occurring underground domes in New Mexico
and Colorado. When the CO2 is injected into depleted
wells, it causes an additional 15 percent or more of an
oilfield’s original crude oil volume to rise to the surface.
The state of Texas, led by efforts of the Bureau of
Economic Geology, has estimated that as much as 4 to 5
billion barrels of additional Texas oil is available across
the state to be recovered using CO2 for EOR. The bill
would help incentivize the use of CO2 produced in
Texas rather than piping it in from other states.

The capture of 70 percent of the CO2 would meet
the California and Washington emission standard of
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1,100 pounds of CO2 per megawatt hour of net power
produced. This is roughly the amount of CO2 produced
by the newest, state-of-the-art natural gas plant.

A project could not receive a franchise tax credit
until both the BEG and RRC had verified that CO2
actually was being sequestered. Enforcement would be
non-payment of the tax credit.

Concerns that this bill is not technology neutral
are unfounded. Of all of the technologies available,
integrated gasification combined cycle is seen as the
cleanest, most acceptable way of using carbon-based
fuel for electricity.

Opponents of HB 469 said

HB 469 would set the percentage of CO2 to be
sequestered too low. Some companies are boasting
that they could design plants that would capture as
much as 90 percent of their CO2 emissions. If this is
possible, then making 70 percent the standard might be
a disincentive for innovation. Incentives should be given
for going beyond the standards. Also, this bill would not
provide any enforcement provisions to ensure that CO2
actually would be sequestered.

It is not good state policy to subsidize the coal
industry when there are cheaper and cleaner energy
sources available, such as renewables and energy
efficiency.

It is important to look at the full life-cycle of a
coal plant before determining whether these coal plants
actually would be clean. Mining for coal has significant
negative environmental effects, and transporting coal
requires a lot of energy. Also, coal plants require a large
amount of water, a resource not plentiful in West Texas,
where these projects would be located.

This bill would be directed specifically at integrated
gasification combined cycle or other pre-combustion
technology. By not being technology-neutral, the state
would run the risk of picking winners and losers rather
than letting the market decide.

HB 1796 permits the General Land Office (GLO),
in conjunction with the Bureau of Economic Geology
(BEQG) at the University of Texas at Austin, to build and
operate a carbon dioxide (CO2) repository on state-

owned offshore submerged land. The bill requires that
Texas rules be updated to comply with federal standards
if the federal Environmental Protection Agency (EPA)
were to issue standards on offshore geologic storage of
CO2.

The land commissioner must contract with the BEG
to conduct a study to determine the best location for
the repository. The School Land Board ultimately will
decide where the repository will be located. The School
Land Board will lease land from the Permanent School
Fund for construction of the offshore repository.

After building the repository, the board will begin
accepting CO2 for storage in exchange for a fee. If
Texas were to participate in a carbon credit program, the
fee could be assessed in units of carbon credits.

The board would be the owner of any CO2
stored in the repository upon determination that that
permanent storage has been verified by the BEG and
that the storage location has met all state and federal
requirements. The stored CO2 will be considered
property of the Permanent School Fund. CO2 producers
will not be liable for CO2 after it is transferred to the
Permanent School Fund.

The bill also requires the land commissioner to
post annually a report to GLO’s website that includes
the volume of CO2 stored, the total volume of CO2
received for storage, and the volume of CO2 received
from each CO2 producer.

Supporters of HB 1796 said

HB 1796 would place Texas on the path to become
the world’s leader in long-term storage of CO2. Texas is
fortunate to have vast deep brine aquifers offshore with
the capacity to store tremendous amounts of CO2. This
land currently is the property of the Permanent School
Fund, but could be leased for the purpose of storing
CO2. HB 1796 would lay the groundwork for Texas to
construct an offshore CO2 storage repository.

HB 1796 would prepare Texas to compete in the
market for carbon credits if the federal government
were to institute a compulsorily cap-and-trade system.
Recently, the EPA ruled that CO2 and other greenhouse
gases are a danger to public health. This ruling was the
first step along the path to regulation of CO2 emissions.
The offshore CO2 repository created by the bill could
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allow Texas to gain valuable carbon credits by accepting
greenhouse gases from all over nation. The Bureau of
Economic Geology at the University of Texas at Austin
1s a world-class research institution, with the scientific
expertise to advise policymakers on decisions about
offshore carbon storage. Scientists at the school of
economic geology are international leaders in the field
of carbon capture and storage (CCS) technology. HB
1796 would allow policy makers to work with experts to
develop CCS technology.

Opponents of HB 1796 said

CCS technologies have not been proven and do
not represent the most environmentally friendly option
for combating global warming. CCS still is in its
technological infancy and needs much more research
to advance to viability. Texas should focus on proven
renewable energy sources, like solar and wind, rather
than search for ways to continue to burn coal. Fossil
fuels should be phased out entirely over time because
their net impact on the environment always will be
negative.

Implementing HB 1796 could be prohibitively
costly. The fiscal note estimates an annual cost to
general revenue of more than $1.3 million, which
accounts only for two FTEs and the study commissioned
in the bill. Infrastructure, including pipelines and a
repository, likely would cost the state many millions
more. Researchers project that CCS will need $15-$30
billion dollars more in investments for it to begin to
affect climate change.

SB 1387 grants jurisdiction to the Railroad
Commission (RRC) over injection of CO2 into a
reservoir that was initially or could be productive of oil,
gas, or geothermal resources or for storage into a saline
formation directly above or below that reservoir. The
RRC also has jurisdiction over the extraction of CO2
stored in a geologic storage facility and will develop
rules to govern the extraction. The RRC must adopt
rules and procedures for collection and administration
of fees and penalties, enforcement, and requirements
pertaining to the injection and geologic storage of CO2,
including geologic site characterization, area of review
and corrective action, well construction, operation,
mechanical integrity testing, monitoring, well plugging,
post-injection site care, site closure, and long-term
stewardship. These rules must be consistent with any
federal rules or regulations. The state is authorized to
seek primary enforcement authority.

A permit will be required from the RRC before
drilling or operation of a CO2 injection well for
geologic storage or before construction or operation
of a geologic storage facility can begin. The RRC
may impose fees to cover the cost of permitting,
monitoring, and inspecting the injection wells and
facilities and for enforcing and implementing the rules
adopted by the RRC. These fees will be deposited in
an anthropogenic CO2 storage trust fund to be used for
training, technology transfer, inspection, investigation,
remediation, and enforcement. A permit application
must include a letter from the executive director of the
Texas Commission on Environmental Quality (TCEQ)
stating that drilling and operating a CO2 injection well
or operating a geologic storage facility will not injure
any freshwater strata in the area or that the stratum to be
used for the geologic storage facility is not freshwater
sand. The RRC may issue a permit if there is a finding
of non-endangerment of oil, gas, or other mineral
formations, as well as of human health and safety and
both groundwater and fresh water. It also will have to
find that the reservoir into which the CO2 would be
injected was suitable to protect against escape and that
the applicant meets all other statutory and regulatory
requirements.

A permittee will be required to demonstrate
evidence of financial responsibility annually to ensure
that the injection well is properly plugged and that
funds are available for plugging, post-injection care, and
closure.

CO2 stored in a geologic storage facility will be
considered property of the storage operator unless
willfully abandoned, administratively transferred, or
transferred or conveyed by operation of some other law
or legal document. The owner will have the authority to
recover the stored CO2 at some point in the future.

Supporters of SB 1387 said

SB 1387 would provide a regulatory framework
for the storage and sequestration of CO2 in Texas so
that entities wanting to capture and sequester CO2 for
long-term storage would have clear legal guidelines by
which to operate. Texas is approaching a crossroads
of a growing demand for energy and the need for
sound environmental policy. The adoption of federal
mandates to regulate greenhouse gases is more likely
today than ever before. Carbon capture and storage
(CCS) technology is one of the most promising
new developments to address these issues. Under
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the guidance of the RRC, the enhanced oil recovery
industry has been injecting CO2 underground safely
since 1972. Texas leads the world in the use of CCS
technology with more than 480 million tons of CO2
captured, transported, injected, and stored in connection
with enhanced oil recovery in Texas. SB 1387 also
would have a positive environmental impact on global
warming. The provisions of this bill are agreed to not
only by the industry, but also environmental groups.

Opponents of SB 1387 said

No apparent opposition.

Notes

The HRO analyses of HB 469 and HB 1796
appeared in the May 4 Daily Floor Report. The HRO
analysis of HB 2669, the companion to SB 1387,
appeared in the May 8 Daily Floor Report.

HB 1796 also contains air quality provisions from
SB 16 by Averitt, which died in the House and is
discussed starting on page 72.
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Hunting feral hogs by helicopter

HB 836 by S. Miller
Died in Senate Committee
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HB 836 would have barred the Texas Parks and
Wildlife Commission from prohibiting a person or
a person’s agent or lessee who holds a landowner’s
authorization and permit from using a helicopter to take
depredating feral hogs.

Supporters said

The estimated two million feral hogs in Texas
devastate agriculture by trampling crops, tearing down
fences, spreading diseases to livestock, and eating seeds
and livestock feed. Direct damage from feral hogs is
estimated conservatively at $400 million annually.

For each dollar spent on feral hog control, over $7.50
is saved in agricultural products. Feral hogs are also
significant predators of lambs, kid goats, newborn
fawns, ground nesting birds, and sea turtles.

Feral hogs are a prolific species that may have two
litters per year, with four to eight, and possibly as many
as 13, piglets in a litter. The problem of feral hogs is no
longer just a rural issue because they now are affecting
suburban areas and highways.

The Texas Parks and Wildlife Department already
issues permits for aerial hunting of feral hogs and has
several existing rules in place that address concerns
such as staying within property boundaries and limiting
proximity to neighborhoods as well as other safety
issues. Any additional concerns could be addressed in
further rulemaking.

Opponents said

Shooting guns from helicopters during aerial
hunting of feral hogs could pose serious safety risks.
Along with being dangerous, hunting feral hogs from
a helicopter would be a nuisance to nearby residential
areas due to noise from helicopters and gunfire.

Hunting feral hogs from helicopters also could
raise issues with carcass removal. Some of the hogs
weigh hundreds of pounds, making it difficult to
dispose properly of the carcass. Also, there is not much
incentive to retrieve the carcass because the meat cannot
be used. If the carcasses are not handled properly, health

and safety issues could arise, particularly if a carcass
was left to decompose near a water source, causing
contamination. Because the hunting typically is done on
private property, there are not clear regulations.

Feral hogs do present a large problem, but hunting
from helicopters is an inhumane solution.

Other opponents said

Aerial hunting of feral hogs is a necessary tool
for controlling the population of this nuisance animal.
However, the language of this bill is unclear and
may not accomplish the goal of helping landowners
recoup their costs for the permit. It also may have the
unintended consequence of preventing the Texas Parks
and Wildlife Commission from prohibiting a person
with a previous conviction from participating in a flight
related to the management of wildlife from an aircraft.

Notes

The HRO analysis of HB 836 appeared in the
May 8 Daily Floor Report.
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Sales of distributed renewable energy generation

HB 1243 by Gallego/ HB 1866 by Solomons
Died in the House/ Died in Senate Committee
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HB 1243 would have required electric utilities,
electric cooperatives, or retail electric providers (REPs)
to contract with owners of distributed renewable
generation (DRG) so that surplus electricity produced
by DRG would be available for sale to the transmission
and distribution system at fair market value, credited to
the DRG owner. The bill would have:

e provided pricing guidelines for surplus
electricity;

e directed the Public Utility Commission (PUC)
to provide a methodology for determining fair
market value;
provided qualifications to receive compensation;
provided instructions for municipally owned
utilities (MOUs) for handling DRG;

e required certain information be provided on the
Internet; and

e revised the definition of a DRG owner and
provided that DRGs are not to be defined as
electric utilities.

A DRG owner would not have been considered
a power generation company if, at the time DRG was
installed on a retail electric customer’s side of the meter,
the estimated annual amount of energy produced was
less than or equal to the estimated annual amount of
energy consumed.

Supporters of HB 1243 said

Consumer-owned alternative energy sources such
as solar panels or wind energy generators, known as
distributed renewable generation (DRG), reduces the
need for new conventional generation, transmission, and
distribution systems and reduces reliance on existing
generation that is damaging to the environment. There
is a great deal of interest in DRG, but there are barriers
that are inhibiting its growth. For example, a DRG
owner currently is subject to the same registration
requirements as a big generation company. Also, not all
electric providers are allowing interconnection access
or offering to buy surplus electricity generated from
DRG. HB 1243 would remove some of these barriers
by guaranteeing that a DRG owner would receive
compensation for surplus electricity at a fair payment

rate. Also, the bill would relieve the DRG owner of the
requirements of a larger electricity generation company.

Requiring electric providers to buy back surplus
electricity ultimately could be a net benefit to them by
reducing their own peak demand. It would offset any
initial burden that may be placed on them in order to
comply with the requirements of this bill.

Opponents of HB 1243 said

HB 1243 could place a burden on electric providers
by requiring them to put systems in place to buy back
surplus electricity produced from DRG.

Other opponents of HB 1243 said

The goals of HB 1243 are good, but the bill would
not go far enough. DRG systems could allow for
reduced need for transmission and distribution systems
and could have a positive environmental impact. The
price for surplus electricity should be adjusted to
account for these benefits.

Under the bill, only the DRG systems that have
generating capacities of 10 kilowatts or less would
be able to qualify for the fair market value price. The
threshold of 10 kilowatts may be a good average for a
residential solar system, but would not be large enough
to handle a school or church. Also, other renewables
such as biogas or wind could need much greater
generating capacity than 10 kilowatts. By limiting the
generation capacity to 10 kilowatts, HB 1243 effectively
would be a solar-only bill.

HB 1866 would have amended the customer
protection chapter of the Utilities Code to entitle all
buyers of retail electric service the opportunity to
interconnect distributed renewable generation according
to Public Utility Commission (PUC) rule. The PUC,
by rule, would have been required to establish safety,
technical, and performance standards for DRG that
could be interconnected.
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The bill also would have placed electric
cooperatives under the PUC rules for standards
governing the interconnection of distributed renewable
generation (DRG). The PUC would have had
jurisdiction to establish conditions for co-op customers
to interconnect DRG. The PUC, rather than the co-
op board of directors, would have had exclusive
jurisdiction to set all terms of access, conditions, and
rates concerning interconnection of DRG, and a co-op
would have been deemed a service provider for the
purposes of enforcement of the DRG interconnection
requirements.

HB 1866 would have provided a definition of
an electric utility that would have excluded a DRG
owner or a person with whom a retail electric customer
contracted to install or maintain DRG on the customer’s
side of the meter.

Supporters of HB 1866 said

Technology is now available to allow consumers
to generate their own electric power for personal use
with distributed renewable generation, such as solar
panels and small wind energy generation systems. If
a consumer generates more power than needed, the
consumer can sell the excess power to the electric
company. However, some providers do not allow
consumers to sell the power back to the grid without a
penalty.

HB 1866 would entitle all buyers of retail
electric service, including electric co-op customers,
to interconnect their distributed renewable generation
systems. HB 1866 would apply interconnection
standards for distributed renewable generation on
a system-wide basis by allowing the PUC to adopt
rules and have oversight over the process. This
would eliminate some longstanding barriers that have
prevented small generators from interconnecting to the
grid. The PUC would have the discretion to establish
regulations and technical standards to ensure the safety
and integrity of the electric grid.

Opponents of HB 1866 said

While interconnection of distributed renewable
generation of electric power by electric customers
should be encouraged, the bill should specify the
standards for interconnection in order to ensure the
technical integrity of the electric grid.

Notes

HB 1243 passed both houses, but died in the House
when a point of order was sustained that the deadline for
considering Senate amendments to the bill had expired.
HB 1866 passed the House, but died in the Senate
Business and Commerce Committee.

The HRO analysis of HB 1243 appeared in the
May 8 Daily Floor Report. The HRO analysis of HB
1866 appeared in the April 23 Daily Floor Report.
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Moving oversight of System Benefit Fund from Legislature to PUC

HB 1182 by S. Turner
Died in the Senate
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HB 1182 would have made the System Benefit
Fund (SBF), which uses assessments on electric
ratepayers to provide a 10 percent discount to
eligible ratepayers in areas affected by electric retail
competition, a trust fund held outside the state treasury.
It would have allowed the Public Utility Commission
(PUC) to spend the funds on eligible activities without
further legislative approval or appropriation.

The bill would have required the PUC to adopt
rules by January 1, 2012, to ensure that low-income
utility programs provided a 10-to-20 percent discount to
eligible ratepayers and would have eliminated the one-
time limit on assistance to seriously ill or disabled low-
income electric customers facing disconnection due to
nonpayment. Also, the PUC would have been required
to give priority first to weatherization programs, next to
customer education programs on selecting retail electric
providers, and finally, to administrative expenses.

Funds collected for the SBF before September 1,
2011, the date the bill would have become effective,
would have remained on deposit in the General Revenue
Fund, and collections of the electric bill assessments
made after that date would have been held in the PUC-
managed trust fund.

Supporters said

HB 1182 would ensure that all of the SBF would
be used as it was intended — to help low-income
Texans to pay their utility bills — and would remove the
possibility of using the money for budget certification. A
separate trust fund under control of the PUC and outside
of the appropriations process would help the state live
up to commitments made when electric restructuring
was authorized in 1999. The bill would allow the
Legislature to manage an estimated $688.6 million SBF
balance remaining at the end of fiscal 2011 and would
ensure that the fund be used for its intended purposes
from fiscal 2012 forward.

HB 1182 would address the ongoing need to help
low-income Texas electricity customers. Currently,
the caseload for SBF assistance grows at 1.5 percent
each month, and more Texas utility customers would
qualify for the discount should food stamp or Medicaid

programs expand through federal stimulus funding.
The PUC projects that 548,000 will qualify for SBF
assistance in 2010 and 655,000 in 2011.

The PUC would make allocations for SBF programs
based on the priorities that would be established in HB
1182. The PUC already has well-established procedures
for public review and comments in its decision-making
process. During several summers, the PUC considered
and adopted emergency rules on disconnection policies
for nonpayment of bills, so commissioners already are
familiar with crafting policies that affect directly low-
income electric customers.

Opponents said

Moving the System Benefit Fund outside the
appropriations process — which was tried in 2001 —
would not necessarily mean that all funds would be
used. The appointed Public Utility Commission could
be less responsive to needs of low-income electricity
customers than the elected members of the Legislature
have been in the past. In its recommendations for this
budget cycle, the PUC requested a level of assistance
that still would leave significant unallocated balances
remaining in the SBF. Moving the SBF off of the budget
still could mean that the funds would not help fully low-
income Texas electric customers and could accumulate
without being used.

The PUC, an unelected regulatory agency, would
not be the appropriate entity to set spending priorities
among programs providing assistance for low-income
discounts, disconnection policies, and weatherization.

Other opponents said

The Legislature should end the System Benefit
Fund program — much like it did last session with the
Telecommunications Infrastructure Fund — and allocate
the remaining SBF balances. Assessing a fee on electric
bills to run essentially a social service that redistributes
wealth among utility customers is questionable public
policy. Besides, utility bills should not be used as tax
collection vehicles. Monthly electric statements list line
after line of special taxes and fees, and while this money
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may go to worthwhile goals, these extra charges become
burdensome to consumers.

Notes

HB 1182 passed the House on May 12 and was
reported favorably, as substituted, by the Senate
Business and Commerce Committee on May 23, but
died when no further action was taken.

The HRO analysis of HB 1182 appeared in the
May 11 Daily Floor Report.
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Revising state air pollution emissions-reduction programs

HB 1796 by Chisum/ SB 16 by Averitt
Effective September 1, 2009/ Died in the House
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The following provisions from SB 16 were added
as amendments to HB 1796 and became effective
September 1, 2009.

Texas Emissions Reductions Program (TERP)

HB 1796 expands TERP objectives to include
advancing new technologies that reduce nitrogen oxide
(NOx) emissions from stationary sources. The bill
extends TERP until August 31, 2019. HB 1796 also
extends the clean school bus program and the following
TERP surcharges until August 31, 2019:

heavy-duty diesel equipment;

on-road diesel vehicles weighing more than
14,000 Ibs;

vehicle title fees;

truck-tractors; and

commercial motor vehicles.

New Technology Implementation Grant
Program. HB 1796 establishes the New Technology
Implementation Grant Program as a new TERP
program. The program provides grants aimed at
reducing emissions from point sources by offsetting the
incremental costs of emissions reductions.

Projects. The projects eligible for new technology
grants include:

advanced clean energy projects;
new technologies costing more than $500
million that reduce pollution from point sources;
and

e renewable energy electricity storage projects.

Applications. The Texas Commission on
Environmental Quality (TCEQ) is required to evaluate
each new grant application for emissions-reduction
potential, cost-effectiveness, contributions to air-quality
goals, and the strength of the implementation plan.
TCEQ is required to calculate projected emissions
reductions and project their cost-effectiveness. TCEQ
also is required to ensure that the projects funded result
in emissions reductions not otherwise required by state
or federal law. Preference will be given to cost-effective
projects that use Texas’ natural resources, contain

an energy efficacy component, or include use of a
renewable energy source such as solar or wind.

Grants. Grant amounts may not exceed the
incremental cost of a proposed project. Financial
incentives, like tax breaks, that reduce the cost of
a project, are subtracted from the project cost to
determine the incremental cost. Applicants are required
to pay 50 percent of the costs associated with project
implementation. The comptroller reviews the use of
grant money. Grant money is restricted to incremental
costs and cannot be used to pay costs of operating and
maintaining emissions-reducing equipment.

New Technology Research and Development
Program. HB 1796 allows TCEQ to contract with
nonprofits and institutions of higher education in
administering the New Technology Research and
Development Program.

Air quality research. The bill adds an air quality
research component to the program. TCEQ may contract
with a nonprofit or institution of higher education to
carry out an air quality research program. The program
has a board of directors consisting of two individuals
with relevant scientific expertise, not more than four
county judges from the Houston-Galveston-Brazoria
and Dallas-Fort Worth non-attainment areas, and not
more than 11 members total. The board oversees the
allocation of new technology research and development
grants. The air quality research program must receive
at least 20 percent of the 9 percent of the TERP fund
dedicated to the New Technology Research and
Development Program.

The renewable energy development contract
between TCEQ and the Energy Systems Laboratory at
the Texas Engineering Experiment Station will focus on
statewide emissions reduction goals, rather than only on
the Houston-Galveston-Brazoria and Dallas-Fort Worth
non-attainment areas.

Other TERP revisions. The amount of the TERP
fund dedicated to the New Technology Research and
Development Program will be reduced from 9.5 percent
to 9 percent, and the amount for TCEQ administrative
costs will be increased from 1.5 percent to 2 percent.
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The bill requires natural gas recovery projects to operate
in non-attainment areas or affected counties in order to
qualify for the diesel emissions reduction program.

Advanced clean energy projects

Projects and baseline requirements. HB 1796
specifies that projects using coal, biomass, solid waste,
or other such fuels qualify as advanced clean energy
projects, whether implemented in connection with a
new facility or with upgrades to an existing facility,
and that such projects could involve a portion of a
facility’s emissions. TCEQ is required to adopt baseline
emissions reduction requirements, and projects must
document compliance with these requirements.

Carbon capture and storage. Advanced clean
energy projects include carbon capture and sequestration
projects that capture and store at least 50 percent of a
facility’s emissions. Geologically stored carbon dioxide
can be used for enhanced oil recovery. Carbon capture
and storage pilot studies are not required to capture at
least 50 percent of a facility’s emissions as long as the
following conditions are met:

e the study’s purpose is to test the technology’s
effectiveness;

e the study is conducted for no more than two
years;

e the applicant submitted documentation proving
how the technology is expected to reduce
overall harmful emissions; and

e areport is produced at the end of the study and
made available to the public.

Other clean air provisions

LIRAP. The bill increases from five to 10 days the
amount of time counties have to provide a dealer with
vehicle repair or replacement funds. Counties receiving
Low Income Vehicle Repair Assistance Program
(LIRAP) funding for local clean air projects receive an
incentive for implementing new technologies to combat
the use of counterfeit state inspection stickers.

Federal greenhouse gas reporting rule. HB
1796 directs TCEQ to partner with the RRC, the Texas
Department of Agriculture (TDA), and the PUC to
work with the federal government in the process of
developing greenhouse gas reporting and registry
requirements.

SB 16 provisions not enacted

Idling of motor vehicles. SB 16 would have
allowed vehicles weighing more than 8,500 pounds to
idle at any time provided the vehicle was equipped with
a 2008 or later heavy-duty diesel engine certified by the
EPA or another agency to emit no more than 30 grams
of NOx per hour. This idling provision would have
expired on November 1, 2010.

The bill also would have increased the maximum
vehicle weight limit by an amount necessary to
compensate for the additional weight of an idle
reduction system not to exceed 400 pounds. It also
would have required a driver to provide proof to a law
enforcement officer or agency official that the idle
reduction technology was fully functional and that the
weight increase was used only for the idle reduction
system.

Building energy codes. SB 16 would have adopted
the May 1, 2009, energy efficiency provisions of the
International Residential Code for single family home
construction in Texas beginning on January 1, 2012.
Also, beginning on January 1, 2012, International
Energy Conservation Code energy efficiency standards
from May 1, 2009, would have applied to all other
residential, commercial and industrial buildings.

Housing partnership rebates. The bill would
have required the State Energy Conservation Office to
use rebates to promote energy efficiency in residential
housing. The bill also would have also allowed SECO to
contract with other state agencies.

Point sources. The bill would have established a
searchable online database of emissions from TCEQ-
permitted point sources. The bill would have added a
federally required fee on stationary sources in severe
non-attainment areas to the list of Clean Air Act fees.

Mercury monitoring. If the federal government
imposed regulations on mercury emissions from coal-
fired plants, power plant operators would have had 18
months to install a monitor to track mercury emissions.
In this instance, the operator would have had to report
quarterly to TCEQ mercury emissions and to make the
information available publicly.
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Supporters said

TERP. The bill would expand TERP to include
incentives for reducing emissions from point sources.
TERP long has been criticized for offering incentives
for emissions reductions only from mobile sources, such
as cars and trucks, and overlooking point sources such
as power plants. Coal-fired power plants are notorious
for emitting massive amounts of nitrogen oxides (NOx),
which pollute the air and endanger public health. The
new technology implementation grant program set up
by the bill would give matching grants to eligible power
plants that took steps to reduce NOx emissions.

The bill would enhance TERP and other state
programs designed to improve air quality in areas
of Texas that do not meet federal standards. Three
metropolitan areas in Texas have air pollution levels that
exceed the EPA eight-hour ozone standard: Houston-
Galveston-Brazoria; Dallas-Fort Worth; and Beaumont-
Port Arthur. Several other areas have rising pollution
levels that are nearing non-attainment status. In order
not to jeopardize federal highway funding, the state
must implement more aggressive measures to reduce
NOx emissions.

Through the reduction of NOx emissions, TERP
protects the environment and health of Texas residents.
Besides smog creation, NOx emissions can contribute
to acid rain and oxygen depletion in bodies of water.
Also, NOx emissions result in health problems, such as
asthma and emphysema, while also aggravating heart
disease and damaging lung tissue. By bolstering TERP,
the bill would help reduce future costs to the state in
public health and environmental remediation.

Advanced clean energy projects. The bill would
expand eligibility requirements for qualifying a project
as an advanced clean energy project. TCEQ has yet
to receive an application for the program since it was
established in 2007. Relaxing the program criteria to
allow for projects that involve a reduction in a portion
of the emission from an existing facility would open the
program to more applicants.

As the demand for electric power grows and
the externalities of carbon-based fuels become more
apparent, Texans increasingly have called for more
environmentally clean technologies. The bill would
allow more clean coal plants to qualify as advanced
clean energy projects and receive the streamlined
permitting and tax breaks associated with the program.

Encouraging advanced clean energy projects would
ensure that Texas would be positioned to attract the
cleanest carbon-fueled power plants in the nation.
Advanced clean energy has the potential to lessen
the impact of federal carbon regulation by advancing
technology to enable Texas to use the lowest cost and
most reliable fuel available.

Federal greenhouse gas rule. The bill would
bring Texas to the table in federal discussions on the
regulation of carbon dioxide and other greenhouse
gases. The recent EPA designation of carbon dioxide
as a threat to public health represents the first step
in the federal emissions regulating process. The bill
would direct TCEQ to work with other state agencies in
deliberations with the EPA to ensure that Texas receives
credit for actions that already have been taken to reduce
greenhouse gas emissions.

Vehicle idling. SB 16 would allow trucks with
new clean diesel engine technology to idle beginning
on November 1, 2010. Trucks equipped with an EPA-
certified “clean idle” engine contribute no more than 30
grams of dangerous nitrogen oxide emissions per hour
when idling. Even California, a state known for strict
air quality standards, allows these clean engine trucks to
idle at any time. SB 16 would give the trucking industry
more than a year to upgrade trucks to cleaner engine
technology.

SB 16 would promote the use of Auxiliary Power
Units in the trucking industry, which present a viable
and eco-friendly alternative to idling. Auxiliary Power
Units are small generators that allow trucks to operate
heat and air conditioning systems without running the
primary engine. These units use much less fuel and
therefore emit much less pollution than standard truck
engines. SB 16 would prevent the weight of Auxiliary
Power Units from being applied to the maximum
vehicle weight allowable for trucks.

Opponents said

The bill would set too low the percentage of carbon
dioxide to be sequestered. Some companies are boasting
that they could design plants that would capture as much
as 90 percent of their carbon dioxide emissions. If this
is possible, then making 50 percent the standard might
be a disincentive for innovation. Incentives should be
given for going beyond what already can be achieved.
Standards should be strengthened every few years in
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order to continue to improve emission standards as new
technology became available.

Vehicle idling. SB 16 would apply to too broad of
a range of trucks, including farm trucks, recreational
vehicles, and ranch trucks, all of which can weigh more
than 8,500 pounds. The goal of idling legislation should
be to target large commercial trucks that emit the largest
amount of harmful particulate matter.

Notes

The HRO analysis of SB 16 appeared in Part
One of the May 23 Daily Floor Report, and the HRO
analysis of HB 1796 appeared in Part Three of the
May 4 Daily Floor Report.

SB 16 contained a number of air quality
improvement provisions that were deleted in the House
committee substitute version of the bill, including:

e the plug-in hybrid motor vehicle purchase credit
program;

e the energy-efficient appliance purchase
incentive program;
appliance efficiency standards; and
consideration of cumulative effects of a
facility’s emissions in TCEQ’s power plant
permitting process.

SB 16 passed the Senate on April 14, but died on
the May 23 Major State Calendar in the House when no
further action was taken. Significant provisions of SB 16
concerning air quality were added to HB 1796.
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Extending deadlines to plug inactive oil or gas wells

HB 2259 by Crownover
Effective September 1, 2009
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HB 2259 requires the Railroad Commission (RRC)
to implement requirements for extending the deadline
for plugging inactive oil and gas wells and adds
requirements for surface cleanup.

For every year an operator applies for an extension
of a deadline for plugging an inactive well, the operator
must provide one of the seven financial assurance
requirements outlined in the bill as well as affirmation
by the operator that electric service has been terminated.
If the well has been inactive for five to less than 10
years, the equipment must be purged of production
fluid. If the well has been inactive for at least 10 years,
the surface equipment must be removed according to
RRC rule. The operator of an inactive well must leave a
clearly visible marker at the wellhead.

An operator is eligible for a temporary extension
of the deadline for plugging an inactive well or
a temporary exemption from the surface cleanup
requirements if there are safety concerns or required
maintenance of the well.

An operator is eligible for an extension of the
deadline for plugging an inactive well without removing
the surface equipment if the well and the equipment are
part of an enhanced oil recovery project. The RRC may
revoke an extension if it determines, after notice and
opportunity for hearing, that the applicant was ineligible
under RRC rules.

Electrical power lines serving a well site or other
surface facility must be constructed, operated, and
maintained in accordance with the National Electrical
Code.

Supporters said

Under current law, it is too easy to maintain a well as
inactive. The oil field cleanup fund has been successful,
but there still is a problem. The intent of HB 2259 is to
bring in bad actors who are not plugging their wells. It
would force operators to make business decisions on the
future viability of their wells. HB 2259 is an industry-
driven solution that would place more requirements on

operators who leave their wells inactive year after year.
Today’s inactive wells become tomorrow’s abandoned
wells.

The bill also would require the eventual cleanup of
unusable surface equipment. This program would be
supplemental to the existing requirements for financial
assurance and effectively would supplant the RRC’s
existing program requirements for inactive wells, which
have been in place for years and no longer are effective
in handling the problem as it exists today. The bill
initially may require some administrative changes by the
RRC, but any added cost to the agency would be offset
by potential fees to be deposited in the oil field cleanup
account.

Opponents said

The bill would create an administrative burden at the
RRC due to the need to amend rules and forms, perform
fairly substantial computer programming, and add
personnel to handle the review of the documentation for
all of the options, to verify compliance, and to handle
hearings resulting from denial of extensions.

Notes

The HRO analysis of HB 2259 appeared in the
April 28 Daily Floor Report.
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Providing consumer protections in restructured electric market

HB 3245 by Solomons
Died in the House
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HB 3245 would have amended the Utilities Code to
add various consumer protection provisions, including
guidelines for electric service disconnection in the
summer months, deferred payment options to prevent
disconnection, a retail market monitor to detect and
prevent market manipulations, mitigation options for
market abuse, and provisions regarding the cost for
nodal implementation and the publication of natural gas
and electric prices.

Supporters said

Since the deregulation of the electric market in
Texas, concerns have been raised about the benefits to
consumers and whether there are adequate market and
consumer protections in place. This legislation would
provide necessary guardrails so that consumers could
benefit from the current market structure. Many poor
and elderly Texans face disconnection of electric service
over the summer, when extreme temperatures result
in sky-high electric bills. This poses an unnecessary
and extreme health hazard to children and the elderly.
HB 3245 would provide regulatory certainty that these
customers would be able to avoid disconnection of
electricity when they needed it the most.

The bill was the product of an extensive stakeholder
process with input from consumer advocacy groups, the
environmental community, and the electric industry.

Opponents said

HB 3245 would place a moratorium on electric
disconnections for a large class of consumers during
the summer months. Historically, moratoria have
resulted in retail electric providers (REPs) being left
with millions of dollars of bad debt. The bill would
expand the pool of people who would be able to defer
payments and would expand the amount of time the
payments could be deferred. REPs would be forced to
deliver a product without payment for several months.
By the time the deferral period was over, the amount of
money the consumer owed would be so large that many
consumers likely would never catch up and ultimately
would be disconnected, leaving the REP with a bad

debt that would raise the rates of all of their electric
consumers. REPs should not be forced to float a large
class of customers for several months when there are
other avenues of bill pay assistance available through
the System Benefit Fund and the Texas Department of
Housing and Community Affairs.

HB 3245 would provide less protection for
customers with prepaid service and would create two
classes of residential customers — those who have
options available for keeping their electricity service
on during the summer and those who do not. The
Legislature should ensure that consumers who could
lose essential service because of an inability to pay and
lack of credit are prohibited from taking prepaid service.

Other opponents said

HB 3245 would make good progress in addressing
consumer and market protections, but the language in
the bill regarding the retail market monitor is broad
enough to include the wholesale market. This could
blur the distinction between the existing independent
wholesale market monitor and a retail market monitor.
The language should be tailored to fit the specific needs
of the retail market.

Notes

HB 3245 was considered by the House on May 14,
but died when a point of order was sustained against its
further consideration.

The HRO analysis of HB 3245 appeared in the
May 13 Daily Floor Report.
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Property assessments by cities for energy-efficient improvements

HB 1937 by Villarreal
Effective September 1, 2009
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HB 1937 allows the governing body of a
municipality to designate an area in which municipal
officials and property owners may enter into contracts
to assess properties for energy-efficient public
improvements and to finance the installation of
distributed generation renewable energy resources
or energy-efficient improvements that would be
permanently affixed to real property. Any assessment
imposed would be considered a lien against a lot on
which it was imposed until the assessment and any
related interest or penalty was paid.

To designate an area for assessment, the governing
body of a municipality must adopt a resolution of intent
including a description of the boundaries of the area in
which contracts for assessments may be entered into and
the proposed arrangements for financing the program,
information regarding the types of energy-efficient
improvements or public improvements or distributed
generation renewable energy resources that may be
financed, and the time and place for a public hearing
at which interested persons could object to or inquire
about the proposal. The resolution of intent also must
direct an appropriate municipal official to consult with
the appropriate appraisal district or districts regarding
collecting the assessments, and to prepare a report
regarding the assessment.

Property owners who wish to enter into an
assessment contract may purchase directly installation
equipment and materials or contract for the installation
of the improvements and renewable energy sources by
obtaining the written consent of an authorized municipal
official.

Supporters said

HB 1937 would give cities the option of setting up
a municipal finance system to help homeowners make
their homes more energy efficient or install renewable
energy devices, such as solar panels. This legislation has
been modeled after municipal financing programs that
have been successful in other cities around the country.

Municipal financing could eliminate the largest
disincentive to installing solar panels — the often

prohibitive initial cost. Solar panel systems could be
financed like gas lines or water lines, covered by a

loan from the city, and secured by property taxes. The
advantage of this system over private borrowing is

that any local homeowner would be eligible and the
obligation to pay the loan would attach to the house and
pass to any future buyer, eliminating the concern that the
homeowner may not stay in the house long enough to
recoup the investment. The bill also would aim to give
the option to finance other renewable energy devices, or
upgrades aimed at improving energy efficiency.

Opponents said

HB 1937 inappropriately would expand the scope
of municipal authority by allowing city governments
to create financial districts to lend money to private
individuals for energy-efficiency and renewable
energy projects. Allowing cities to use public funds to
make loans to private individuals would give them a
competitive advantage over private lenders in financing
such loans.

Notes

The HRO analysis of HB 1937 appeared in the
May 8 Daily Floor Report.
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Studying strategies for reducing greenhouse gas emissions

SB 184 by Watson
Effective September 1, 2009
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SB 184 requires the comptroller of public accounts
to prepare a report by December 1, 2010, listing
strategies for reducing greenhouse gas emissions in
Texas. The comptroller is directed to consider strategies
for reducing emissions from other states and countries.
The study must take into account strategies that can
be achieved without financial cost or that will result
in savings for consumers or businesses over the life of
the strategy, as well as help Texas businesses maintain
global competitiveness. The report also must include
the initial and short-term capital costs and lifetime costs
and savings for each identified strategy.

The comptroller must appoint advisory committees,
consisting of representatives from certain state agencies,
to assist in identifying and evaluating greenhouse gas
emission reduction strategies. The comptroller may
enter into an interagency agreement with the Texas
Commission on Environmental Quality or other state
agency for technical advice or assistance.

Supporters said

SB 184 would direct the comptroller to evaluate
and identify economically beneficial policies to
minimize the production of greenhouse gases, a leading
cause of global climate change. Such a study would help
transform Texas from a leading contributor of carbon
dioxide to a true global leader in the fight against global
warming. Greenhouse gas emissions, such as carbon
dioxide and nitrous oxide, have been established as
primary causes of global warming, a phenomenon with
potentially severe consequences for our way of life.
Without innovative, technology-driven solutions to
curtail dramatically pollution caused by human activity,
the pattern of rising temperatures likely will worsen.

SB 184 would initiate a study to identify
economically neutral or beneficial strategies to address
the problem of global warming. Such solutions are
key to safeguarding the health of Texas citizens and
preserving the environment while minimizing negative
economic consequences. The longer that Texas, the
United States, and other industrialized nations wait
to mitigate carbon dioxide and other greenhouse gas
emissions, the more costly such policy changes will
become.

Opponents said

SB 184 would open the door to extensive and
potentially economically disruptive environmental
regulation. With a growing population and an expanding
economy, Texas has distinct energy needs that will be
challenging to accommodate even without the burden
of untested restrictions on greenhouse gases. The
vague strictures in the study required under SB 184
unfairly could place on private business the burden
of compliance with recommended strategies, with
potentially negative consequences for employment and
economic performance in the state.

Regulation of air pollution typically has been
addressed through federal guidelines such as the Clean
Air Act, and Texas environmental policy appropriately
has been focused on attaining federal standards. SB
184 could send Texas down a road of regulation that
could put the state at a competitive disadvantage with
neighboring states or in conflict with federal greenhouse
gas legislation that Congress is likely to consider in the
future.

Notes

SB 184 passed the House on the Local, Consent,
and Resolutions Calendar and was not analyzed in a
Daily Floor Report.
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Expanding renewable portfolio standard (RPS) for non-wind resources

SB 541 by Watson
Died in the House
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SB 541 would have amended the Utilities Code
by establishing definitions of tier 1 and tier 2 renewable
energy, creating new goals for renewable energy
generation capacity, and providing for a credit-trading
program. Tier 1 renewable energy would have been
solar, wind, geothermal, hydroelectric, tidal energy
(wave), and biomass, including landfill gas. Tier 2
would have been tier 1 renewable energy technology,
excluding energy derived from wind, with a capacity of
more than 150 kilowatts.

SB 541 would have removed the existing target
of 500 megawatts of non-wind renewable capacity and
replaced it with a goal of 1,500 megawatts of tier 2
renewable energy to be installed by January 1, 2020. In
certain instances, the PUC would have been allowed to
suspend requirements to meet the goals.

The PUC would have been required to set up a tier
1 and tier 2 renewable energy credit (REC) program as
well as alternative compliance payments so that entities
with a renewable energy purchase requirement could
have elected to pay the alternative compliance payment
instead of applying RECs toward the satisfaction of
the entity’s obligation. The PUC also would have been
required to adopt rules necessary to provide a “Made in
Texas” incentive for tier 1 and tier 2 RECs generated
by equipment that had been wholly produced or
substantially transformed by a Texas workforce.

Supporters said

SB 541 would provide a 1,500 megawatt non-wind
renewable portfolio standard (RPS) goal, to be achieved
by 2020. This would continue Texas’ leadership in
installing clean, renewable energy in a market-based
manner that would drive creation of manufacturing
jobs and provide price protections for businesses and
consumers.

The RPS model has been proven to work well and
effectively in Texas and is the most market-driven of
incentive programs. The bill would be the right mix for
the state’s economy and its environment. While Texas
has installed more renewable energy than any other state
thanks to large-scale wind energy development in West
Texas, the state has fallen behind in the development

of emerging renewable energy technologies such as
solar, geothermal, and biomass power. A second-tier
renewable portfolio standard would help jumpstart these
industries in Texas and prepare the state for the expected
federal Renewable Electricity Standard and carbon

cap and trade legislation currently being debated in
Congress. The bill also would help create Texas jobs by
providing an incentive for renewable energy equipment
manufacturing to locate in Texas.

Concerns that an RPS leads to higher electricity
rates are unfounded, because renewable energy has
been proven to lower the wholesale market price of
electricity and would drive those prices even lower
due infrastructure investment where wind and solar
resources are most abundant. The RPS allows Texas to
hedge against the risk of future skyrocketing electric
rates and insulates ratepayers from the volatility of
natural gas prices. By expanding the RPS for non-wind
sources, SB 541 would lead to lower electricity prices
and provide for more energy diversity.

SB 541 also would provide important protections
for ratepayers by keeping the cost of the program and
REC prices low through a gradual, staged increase of
megawatt targets. In the initial years, the requirements
would be relatively small, which would keep the cost
of the program low. The bill also would provide price
certainty for ratepayers by providing price caps for tier 2
renewable energy, and the program could be suspended
if an undue burden was placed on ratepayers.

Opponents said

All electricity generation should be based on
the market. Renewable energy is more expensive and
therefore is not currently a cost-effective way to produce
energy. Although this program would not be financed by
surcharges or non-bypassable fees, generators that did
not meet the standards would have to buy RECs to meet
their obligations. This essentially would be a cap-and-
trade system, for which the costs ultimately would be
passed on to customers. Requiring utilities to use more
expensive energy sources would increase electric rates
for customers. Manufacturers, schools, and other large
customers anticipate paying millions more per year on
electricity.
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Solar plants and other renewable sources cannot
produce the same amount of energy as more traditional
generating plants. Many of the renewable energy
generating facilities, such as solar, require a source of
backup energy from a traditional source. This duplicates
generation and further increases costs.

Notes
SB 541 passed the Senate, but died on the May
26 Major State Calendar in the House when no further

action was taken.

The HRO analysis of SB 541 appeared in the
May 26 Daily Floor Report.
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Goals and incentives for solar energy generation

SB 545 by Fraser
Died in the House
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SB 545 would have required the PUC, by rule,
to establish and oversee implementation of a solar
generation incentive program to be implemented
by electric utilities for residential and commercial
customers. The PUC also would have had to establish
procedures to achieve the goal of installing at least
3,000 megawatts of solar generation capacity in Texas
by 2020, at least 1,000 megawatts of which would
have been distributed renewable generation. Electric
utilities would have recovered their costs through a non-
bypassable fee of $0.000650 per kilowatt hour for each
residential or commercial customer meter, and $40 per
month for each industrial customer meter.

The PUC would have set rebate amounts for the
installation of solar generation, with up to a 20 percent
higher rebate amount for solar generation manufactured
in Texas. For the first two years of the program, 25
percent of the rebates would have been reserved
for use by public school districts. The State Energy
Conservation Office (SECO) in the Comptroller’s Office
would have been required to establish a revolving loan
program to provide loans to pay the costs of installing
photovoltaic solar panels on public school buildings
and buildings owned by religious organizations. The
revolving loan program would have been patterned
after the Texas LoanSTAR (Loans to Save Taxes And
Resources) revolving loan program, which is a building
energy-efficiency loan program administered by SECO.

SB 545 also would have prohibited a property
owners’ association from restricting a property owner
from installing a solar energy device, except in certain
instances. Also, a builder who entered into a contract
for construction of a new home in a subdivision that
contained more than 50 lots would have been required
to offer a homebuyer at least one plan in the subdivision
on which the homebuyer could purchase an option to
install a solar energy device on the home for heating or
cooling or for the production of power.

Supporters said

SB 545 would establish a solar generation incentive
program that would make it easier and cheaper for
Texans to bring solar energy into homes and businesses.
It also would allow Texas to become more energy

independent and meet renewable energy goals. The

bill would move Texas to the forefront of solar energy
generation in the United States. Texas already has led
the nation in wind power generation, and the bill would
allow Texas to lead the way in solar power generation as
well.

The incentive program would be funded by a
nominal flat fee on customers’ electricity bills, making
administering this program more predictable. Everyone
would benefit from a cleaner environment from solar
energy generation. The loan program allowing schools
to switch to solar power would reduce their electric bills
and generate income in the summer months.

Concerns that it could be risky for Texas to be an
early leader in the solar industry should not delay these
efforts. If everyone hesitated to promote use of solar
energy and other renewables, the industry would never
develop. The early leaders have the opportunity to
become the manufacturing clusters that create jobs. SB
545 would send a signal that Texas was the place to do
business, especially with the “Made in Texas” provision
to encourage the installation of solar generation
manufactured in Texas.

Also, the bill contains a five-year check point that
would help avoid unintended consequences and would
provide an opportunity to make adjustments as the
industry evolves.

Opponents said

Electricity customers would pay for this program
through a surcharge on electricity bills. The money
from the surcharge could be as much as $100 million
a year for five years. Adding a cost to the consumer,
particularly business consumers, would mean less
money for them to spend to do the things they need
to do to grow their businesses. Everyone would have
to pay the surcharge, but only the customers that
participated in the program would receive any benefit.

Solar energy is only now becoming a viable
option for energy generation. It could be risky for
Texas to be the early leader in an industry that is not
fully developed. This bill would encourage school
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districts and Texas citizens to be the early adopters of a
technology that still is in its infancy, which could result
in unknown and intended consequences. Texas jumped
in head first with ethanol subsidies, which caused a
number of problems for the state.

Creating a solar energy incentive program would
jump-start that industry, and it is questionable public
policy for the government to make decisions that would
affect a market in that manner, essentially picking
winners and losers.

Notes

SB 545 passed the Senate, but died on the Major
State Calendar in the House when no further action was
taken. The provisions of SB 545 were added as a Senate
amendment to HB 1243 by Gallego, but HB 1243 died
in the House when the end-of-session deadline passed
for consideration of Senate amendments.

The HRO analysis of SB 545 appeared in the
May 25 Daily Floor Report.
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Increasing energy efficiency goals and demand reduction targets

SB 546 by Fraser
Died in Conference Committee
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SB 546 would have increased the state’s energy
efficiency goals and changed the standard to a
percentage of peak demand rather than a percentage
of'load growth. SB 546 would have established annual
efficiency goals of:

e 30 percent of annual growth in demand by
January 1, 2012, rather than 10 percent by
December 31, 2007,

e (.5 percent of peak demand by January 1, 2013,
rather than 15 percent of annual growth in
demand by December 31, 2008;

e 1 percent of peak demand by January 1, 2016,
rather than 20 percent of annual growth in
demand by December 31, 2009.

SB 546 would have required each electric utility to
administer an energy efficiency program designed to
meet an energy savings goal calculated from its demand
savings goal, using a capacity factor of 25 percent.

The PUC could have established, and each utility
could have implemented, market-transformation
incentive programs that encouraged the use of new
building technologies and construction practices. A
market transformation program that was launched as a
pilot program would have been allowed to be extended
for more than three years if the PUC determined that the
pilot program was an appropriate means of addressing
special market barriers that prevented or inhibited the
behavior addressed by the pilot program.

SB 546 would have created an Office of
Energy Efficiency Deployment in the State Energy
Conservation Office (SECO) to design and implement a
statewide campaign to educate customers, utilities, and
public entities about energy efficiency.

SB 546 also would have required various studies
addressing certain energy efficiency issues.

Supporters said

SB 546 would build on the foundation created by
HB 3693 by Straus, enacted by the 80th Legislature
in 2007, by setting far-reaching goals for energy
efficiency programs that would reduce peak electricity

demand by 1 percent by 2016 and would implement
recommendations set out by the PUC’s 2009 energy
efficiency report.

In a report that studied the feasibility of
further increasing the energy efficiency goals,
the PUC estimated that the implementation of its
recommendations would result in a minimum of $4.3
billion in net savings to Texas electric customers
through the next decade. Also, the report found that a
dramatic ramp-up in Texas’ energy efficiency goals is
achievable — up to one percent of peak demand by
2015. For every dollar spent on energy efficiency, the
customer potentially saves $2.70. Energy efficiency is
one of the few tools available that both saves money and
reduces air pollution. SB 546 simply would be about
being smart about the way energy is used in Texas.
Now is a critical time to act because Texas needs to
be prepared to receive federal stimulus dollars and put
them to maximum good use. These types of innovative
energy efficiency measures are exactly the kind of
one-time stimulus expenditures that lead to long-term
savings, create jobs, and position Texas to be the
nation’s leader in creating the new, green economy.

Opponents said

SB 546 would place an enormous administrative
burden on the PUC with increased oversight and
rulemaking responsibilities. An estimated 2,500
PUC staff hours would be needed to conduct a major
rulemaking to change the energy-efficiency rules and
the demand-response programs operated by ERCOT.
The PUC also would be involved in increased oversight
activities to assess whether goals were met and to
oversee program implementation.

Notes

The HRO analysis of the companion bill, HB 280
by Anchia, appeared in the May 8 Daily Floor Report.
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Recovering weather-related electric system restoration costs

SB 769 by Williams
Effective April 16, 2009
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SB 769 enables an electric utility to recover system
restoration costs of $100 million or more without a base
rate proceeding with the Public Utilities Commission
(PUC) and to use securitization financing to recover
those costs, if approved by the PUC. System restoration
costs are defined as the reasonable and necessary
costs incurred by an electric utility for the restoration
of service and infrastructure resulting from electric
power outages due to weather-related events or natural
disasters that took place in 2008, as well as for future
events. System restoration costs include reasonable
estimates of costs subject to true-up and reconciliation
after the actual costs were known.

The PUC was granted authority over the amount
of system restoration costs that a utility is eligible
to recover through securitization and the issuance of
a financing order authorizing the request, including
timelines, safeguards to ensure the most cost-effective
method of recovery, and restrictions on bypassability.

SB 769 also provides standards and definitions
relating to system restoration costs, instructions on
appeal procedures for PUC decisions, and instructions
on how system restoration costs are to be allocated to
customers with consideration to rate freezes and federal
tax offsets.

Supporters said

SB 769 would expedite the recovery of costs and
provide a more cost-effective means of recovery for
utilities hit with system restoration costs due to natural
disasters. The conventional method of recovering storm
costs is for a utility to go through a base-rate proceeding
at the PUC, which takes 185 days to complete and often
is costly due to litigation. Base rate proceedings cause
significant delays in the recovery of storm costs and
place additional costs — including both the cost of the
proceeding and high interest and finance charges — on
the affected utilities, which pass them on to customers.

Utilities previously have had to receive approval
from the Legislature through specific legislation in
order to recover system restoration costs through
securitization. For example, HB 163 by P. King, enacted

by 79th Legislature during its 2006 third called session,
allowed Entergy to use securitization to recover costs
resulting from Hurricane Rita in 2005. This bill would
authorize the PUC to approve the use of securitization
without the utilities having to wait for a legislative
session to do so. Securitization allows for very low
interest rates on bonds that are issued to cover system
restoration costs. It is a form of low-cost refinancing
similar to refinancing a home mortgage. A utility
issues bonds and pays off existing debt or reinvests the
proceeds in its infrastructure. The securitized bonds
that are issued are then paid off by the provider’s retail
customers. Securitization financing costs customers
less money because the financing order provides terms
and conditions that result in highly rated bonds with
relatively low interest rates.

Securitization is a proven financial technique that
has minimized the rate impact on Texas consumers by
saving million of dollars in financing costs. Entergy
used securitization to recover costs from the devastation
caused by Hurricane Rita in 2005, resulting in an
estimated savings of $300 million to consumers. With
respect to recovering costs from the 2008 hurricane
season, securitization is anticipated to reduce the
monthly system restoration charges to a typical
residential customer by approximately 20 percent as
compared to conventional rate-setting methods.

SB 769 would put into place protections to ensure
that securitization would provide a better benefit to the
utility and consumers than the conventional method
of recovery. The PUC would have to find tangible and
verifiable benefits before securitization was approved,
and a trigger mechanism would set a threshold amount
of recovery costs before securitization could become an
option.

Opponents said

SB 769 would speed up the cost-recovery process
for electric utilities hit by natural disasters and could
put the PUC under pressure to move more quickly
than would be prudent. Time and consideration should
remain a high priority when decisions are made to pass
costs onto consumers.
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This bill would put a cost-recovery mechanism into
place for storms that have yet to occur and for recovery
of damages that currently are unknown. Securitization
always has been an extraordinary means to recover
extraordinary costs. This bill would open up the use of
securitization to any storm or natural disaster before it
could be known how best to proceed.

Securitization could be a disincentive for utilities
and industry to engage in mitigation efforts, such as grid
hardening, if they know they will recover all of their
costs.

Also, this bill would allow a utility to base
securitization on only estimated costs. Estimates are
unreliable and should not be the basis of securitization
or surcharges. There at least should be mandatory rate
cases every three years to capture any over-recovery.

If the PUC determined that a utility did not qualify
for securitization, the utility would not have to go back
to a standard base rate proceeding. This would allow a
utility to bypass the traditional ratemaking process.

SB 769 would allow a utility essentially to earn
a double return on investment — for building and
maintaining the electric system and for recovering costs
to repair damages. Without a base rate proceeding, there
would not be an opportunity to reconcile those amounts.

Notes

The HRO analysis of the House companion bill,
HB 1378 by Thompson, appeared in the April 6 Daily
Floor Report.
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Allowing access to electric cooperative meetings and certain records

SB 921 by Fraser
Died in the House
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SB 921 would have outlined guidelines to
be followed by electric cooperatives, including
requirements that director elections be conducted in a
manner that was fair and open to all members of the
electric cooperative. Rules would have differed for
electric cooperatives with more than 170,000 members
(currently, only the Pedernales Electric Cooperative)
and electric cooperatives with 170,000 members or less.
Also, SB 921 would have required that members be
given notice of and access to electric cooperative board
meetings, as well as access to nonproprietary books and
records of the cooperative. SB 921 would have provided
a procedure for a member to file a complaint against a
board and would have required electric cooperatives to
adopt certain policies, have an independent financial
audit performed annually, and provide notice to
members of certain investments. Electric cooperatives
with more than 170,000 members would have been
prohibited from acquiring equipment capable of
generating electricity for sale, other than equipment that
used an alternative energy resource, unless approved by
the Public Utility Commission.

Supporters said

Issues have been raised related specifically to the
Pedernales Electric Cooperative (PEC), including lack
of access to board meetings and public information,
misappropriation of funds, and irregularities in director
elections. SB 921 would bring more transparency
and accountability not only to PEC, but also to all
63 electric cooperatives around the state. The laws
governing electric cooperatives now establish only a
rough framework for organization and operation. The
bylaws adopted by a board have the biggest impact on
the election of board members and on how an electric
cooperative functions. SB 921 would provide statutory
guidelines to ensure open meetings, records, and
director elections while maintaining local control.

SB 921 would address issues that were an
isolated problem at the PEC without over-regulating
other electric cooperatives. The bill is the product
of a stakeholder process with input from electric
cooperatives. The provisions of the bill mirror the best
management practices currently utilized at other electric
cooperatives.

Opponents said

SB 921 would impose requirements that already are
the best management practices at electric cooperatives,
including at the PEC under its current board. The
problems with electric cooperatives were isolated to the
PEC under a board that no longer is in control. Also, SB
921 contains provisions that are bracketed specifically
to apply only to the PEC, and it is questionable public
policy for legislation to target only one entity.

Notes

SB 921 passed the Senate and was placed on the
May 21 Major State Calendar in the House, but no
further action was taken. The Senate added provisions
of SB 921 as an amendment to HB 1243 by Gallego,
which died in the House on a point of order when the
deadline expired for House consideration of Senate
amendments.

The HRO analysis of SB 921 appeared in the May
21 Daily Floor Report.
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Continuing the Texas Racing Commission

HB 2081 by Isett/ SB 1013 by Hinojosa
Died in the House
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SB 2 by Hegar, enacted during the first special
session, extended the Texas Racing Commission until
September 1, 2011. The agency’s sunset bills, HB 2081
by Isett and SB 1013 by Hinojosa, were not enacted
during the regular session.

The House committee version of HB 2081
would have continued the Texas Racing Commission
(TRC) until September 1, 2015. The bill would have
repealed the current provision that racetrack licenses
are perpetual and would have required the commission
to develop a process for reviewing and renewing
the licenses. It also would have reduced the types of
workers that the commission was required to license,
revised the method of financing the commission, revised
the law on unlawful betting, and abolished the Equine
Research Advisory Committee and transferred authority
to spend the funds in the equine research account to the
executive director of Texas AgriLife Research at Texas
A&M University.

As passed by the Senate, SB 1013 contained many
of the same or similar provisions as HB 2081, including
continuing the commission until September 1, 2015, and
repealing the provision making track licenses perpetual.
SB 1013 also contained a provision not in HB 2081
that would have required license fees for inactive tracks
to be greater than for active tracks and to be increased
based on the time a license had been inactive. While
both bills would have revised the method of financing
for the commission by eliminating uncashed winning
tickets as a source of funding for the agency, SB 1013
would have made additional changes to the way the
commission receives and repays general revenue funds
when necessary.

Supporters said

The Texas Racing Commission should be continued
because there is a need for oversight of the pari-mutuel
racing industry, and the commission is the only agency
with the infrastructure and expertise to do so. Because
the racing industry has been in decline, HB 2081/SB
1013 would require review of the commission after six
years, instead of the standard 12 years.

HB 2081/SB1013 would clarify TRC’s authority
so that it could provide adequate, ongoing oversight of
racetrack licensees. The Racing Act currently states that
licenses are perpetual, and questions have been raised
about whether that provision, combined with unclear
statutory language on the commission’s revocation
authority, give the commission statutory authority to
revoke a track license. These questions have resulted in
the commission taking no action against the two inactive
track licensees that have held licenses since 1989 but
have yet to build a track. To address this problem,
HB 2081 would repeal the provision that grants track
licenses in perpetuity and would require the commission
to establish a process for racetrack license review and
renewal.

Licenses that were renewed periodically would
not harm tracks’ ability to gain financing. The lending
industry is familiar with licensed industries that
commonly carry a license renewal period, and nothing
in the bill would be inconsistent with other lending
situations involving licensed industries.

HB 2081/SB 1013 would change the current
requirement that the commission license all people
involved in racing because it results in the licensing of
too many people with little or no chance to affect pari-
mutuel racing, which serves no clear public interest.
The bill would address this problem by requiring
licensing only of those who can affect pari-mutuel
racing. The commission still would have authority over
those who were not licensed through their employers,
and the racetracks still would be responsible for their
employees’ compliance with the Racing Act and
commission rules.

The bill would update and clarify Texas’ policy
that prohibits betting on pari-mutuel wagering outside
of Texas tracks by stating that persons without a pari-
mutuel track license were prohibited from taking bets
from Texas residents no matter how the bet was placed
— including by telephone or over the Internet. Even
though enforcement could be difficult, the language in
HB 2081 should bring some bettors and on-line sites
into compliance.
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HB 2081 would eliminate the Equine Research
Account Advisory Committee because its benefits
are not clear and its duties could be more efficiently
performed directly by Texas AgriLife Research. The
state does not need a separate committee to review and
recommend equine research grants. There are other
ways for Texas AgriLife to obtain input and opinions
from the racing industry without a statutory advisory
committee.

Opponents said

Removing the current provision making track
licenses perpetual and instituting a review and renewal
process is unnecessary and would be burdensome for the
tracks. It also could make obtaining financing to build
a track or to make additional investment in a licensed
track more difficult and costly. The commission has
adequate power to address any problems with licensees,
including inactive tracks. It would be better to use this
power to target specifically inactive tracks that do not
build facilities or ask for race dates than to place a new
regulatory burden on active tracks.

The commission should continue to license all those
involved with racing. No matter what a worker’s job, it
would be best to license them due to their presence at
the track.

Rather than further an unenforceable policy that
tries to prohibit Internet wagering, the state should move
in a different direction and authorize advance deposit
wagering, which allows bettors to use the Internet to
place wagers on races using funds already placed in
their accounts. In other states this type of wagering is
done with an agreement that allows a portion of betting
revenue to go to the tracks, horse owners, and the state.

Abolishing the Equine Research Account Advisory
Committee would be detrimental to equine research
in the state because it would eliminate from the grant
awarding process the formal input of broad and diverse
groups in both industry and academia.

Notes

During the regular session, HB 2081 by Isett and
its companion bill, SB 1013 by Hinojosa, would have
continued the Racing Commission, but both bills died in
the House. HB 2081 was set on the May 12 Major State

Calendar, but was postponed and never taken up. SB
1013 passed the Senate, but died in the House Licensing
and Administrative Procedures Committee.

The HRO analysis of HB 2081 appeared in Part
One of the May 13 Daily Floor Report.

SB 2 by Hegar, enacted during the first called
session, extended the Sunset date for the Texas Racing
Commission and certain other agencies to September
1, 2011, and limits Sunset Advisory Commission
review of these agencies to the appropriateness of the
recommendations made to the 81st Legislature. SB 2
was considered by the House in lieu of its companion
bill, HB 2 by Isett. The HRO analysis of HB 2
appeared in the July 2 Daily Floor Report.

The governor called a special session to enact SB
2 because HB 1959 by Isett, a Sunset revision bill that
would have extended to September 1, 2011, the Sunset
date for TRC and certain other agencies due to be
abolished on September 1, 2009, died when the House
did not act on the conference committee report on the
bill. The House on June 1 adopted HCR 291 by Pitts, a
corrective resolution for HB 4583, that also included an
extension of the TRC Sunset date to September 1, 2011,
but the Senate did not act on the concurrent resolution.
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Authorizing local-option casino gambling

HJR 137 by Kuempel
Died in the House

Table
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HJR 137 would have amended the Texas
Constitution to authorize the Legislature to enact laws
allowing and regulating gaming that involved wagering.
The Legislature could have made the laws contingent
on voter approval in a statewide referendum. Before
gaming could have occurred in a county, it would have
had to be approved by local voters in a county-option
election.

The Legislature could have limited the locations of
casinos to:

e coastal barrier islands at least 25 miles long that
are accessible by bridges;

e dredge spoil islands at least 18 miles long
located in coastal counties; and

e populous metropolitan areas.

The Legislature would have been authorized
to dedicate a portion of gaming revenue to higher
education, transportation, or the children’s health
insurance program.

Texas’ three federally recognized Native American
tribes would have been authorized to conduct casino
gaming, but with some restrictions. Gaming by the
tribes would have been regulated by the tribe and the
secretary of state. The Tigua tribe, with lands near El
Paso, and the Alabama-Coushatta tribe, with lands in
Polk County in East Texas, would have been authorized
to conduct gaming on their tribal lands. The Kickapoo
tribe would have been authorized to conduct gaming,
subject to certain location restrictions, if any gaming
was permitted within 200 miles of any part of their
reservation near Eagle Pass.

Supporters said

Casinos would diversify and expand the Texas
economy by creating jobs, increasing tourism, boosting
the entertainment industry, and producing much needed
tax revenue. Casinos could increase state and local tax
revenue $3 billion to $4.5 billion annually, with a total
annual economic impact of $51 billion. HIR 137 would
allow the Legislature, through enabling legislation, the
flexibility to decide where casino gambling could take
place, including at pari-mutuel racetracks, and would

allow the state’s Native American tribes to participate in
gaming. The amendment’s requirement for local-voter
approval would ensure that any casino had community
support.

Casinos would draw tourists to Texas and keep
many Texans, and their entertainment dollars, from
traveling to other states to gamble. New Mexico,
Oklahoma, Louisiana, and Mexico offer easy access
for Texans to gamble, and HIJR 137 would keep some
of this economic activity at home. This would result in
the development of hotels, restaurants, and retail stores,
and existing businesses would be helped through new
tourism, jobs, and increased consumer spending.

Gambling is an increasingly popular form of
entertainment. It would not compete with the lottery,
pari-mutuel wagering, or charity gaming, because those
games attract a different clientele.

Because playing casino games is a purely voluntary
form of entertainment, the money collected by the state
should not be compared to a mandatory tax. Casino
gambling offers a taxable, regulated, aboveboard
alternative to illegal gambling and could help combat
illegal gaming machines in Texas.

Casino gambling would be strictly voluntary and
victimize no one. Social problems in communities with
casinos are no different than those in other communities,
and communities with casinos are as safe as those
without casinos. Strict government regulation of casinos
ensures that they operate honestly and that there are
no ties to organized crime. Problem gambling is rare,
and the prevalence rate of pathological gambling has
been relatively unchanged even as legal gambling has
expanded.

HIJR 137 could help address some of the state’s
long-term needs by authorizing the Legislature
to dedicate a portion of gaming revenue to higher
education, transportation, or the children’s health
insurance program.

The Legislature should allow voters to decide
whether Texas should permit casino gambling. Polls
show support for casinos, and Texans should be given a
chance to vote on the issue.
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Opponents said

The social, moral, and economic costs of casino
gambling would far outweigh any purported public
benefits. Estimates of the economic benefits of casinos
are inflated and misleading and ignore the negative
economic impact of casinos. Instead of creating new
economic demand, casinos merely redistribute money
and can hurt local businesses, reduce government sales
tax revenue, and divert money from the lottery and
pari-mutuel wagering. Casinos can bring new dollars
into a local economy only if they attract tourists who
otherwise would not come. With numerous casinos
being proposed for Texas and competition from casinos
in other states, Texas casinos would have a hard time
attracting new tourists.

Gambling will not solve Texas’ fiscal problems, as
the lottery and pari-mutuel racing have shown. The state
should not finance essential state services with gambling
revenues and should not encourage gambling. Gambling
revenues fluctuate, and casino taxes get failing marks
when examined using standard tax analysis, especially
in regard to equity.

Unlike most other forms of entertainment, casinos
impose high social costs, such as increased street and
white collar crime and compulsive gambling.

Voters elect state legislators to evaluate proposals
and reject those with superficial appeal and potentially
dangerous consequences. The Legislature should
exercise responsible judgment by not legalizing casino
gambling and not should pass the buck to voters.

Notes

HIJR 137 was reported favorably by the House
Licensing and Administrative Procedure Committee, but
died in the House Calendars Committee.

HB 222 by Menendez, which would have legalized
and regulated poker gaming in Texas, was placed on the
May 8 General State Calendar in the House, but was
postponed and not subsequently considered. The HRO
analysis of HB 222 appeared in Part Four of the May
8 Daily Floor Report.
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Emergency management, disaster preparedness, and school safety

HB 1831 by Corte
Generally effective September 1, 2009
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HB 1831 modifies provisions related to emergency
management and disaster mitigation and response.

Mandatory evacuation and liability. A county
judge or mayor who orders the evacuation of an area
stricken or threatened by a disaster also may order
the compelled removal of people who remain in the
evacuated area. Government officials or employees
who order an evacuation or carry out an evacuation
order are immune from civil liability. Persons who
remain in an area ordered evacuated are civilly liable
to a governmental entity or nonprofit agency acting on
its behalf for the costs of rescuing such persons if they
knowingly ignored an evacuation order and acted or
failed to act unreasonably and placed another person
in danger. The Governor’s Division of Emergency
Management (GDEM) must develop a phased reentry
plan to govern who can enter previously evacuated areas
and a reentry credentialing process.

Emergency management plan. GDEM, the
Department of State Health Services (DSHS), and the
Texas Department of Agriculture (TDA) each must
develop an annex to the state emergency management
plan. GDEM’s annex must address planning for
providing services and supplies during the first five
days immediately after a disaster. The DSHS annex
must include the requirements of individuals in various
medical special needs categories and the establishment
of minimum health-related standards for the operations
of state-funded shelters. TDA’s annex must include
recovery and relief information, training and assistance
requirements, and other information related to
agriculture emergency response.

Emergency Management Council.
Representatives of state agencies, boards, commissions,
and organized volunteer groups may serve on the
governor’s Emergency Management Council, not just
the heads of those groups. The council is responsible for
identifying, mobilizing, and deploying state resources in
response to disasters and other emergencies.

Emergency management training and education.
Elected law enforcement officers and county judges
who supervise or manage others and whose job duties
include emergency management or who play a role
in emergency preparedness, response, or recovery

must receive emergency management training. DSHS
must establish an education program on disaster and
emergency preparedness, response, and recovery.

Reservists and volunteers. The GDEM may
organize and train disaster reservists to augment its staff
temporarily and must encourage public participation
in volunteer emergency response teams, integrate
volunteer and faith-based groups into emergency
management plans, and establish a volunteer liability
awareness program. Councils of government and
regional planning agencies must develop plans for
handling disaster-related personnel increases and
lodging and meals for relief workers and volunteers.

Disaster funding. The disaster emergency funding
board is abolished. State agencies may request disaster
contingency fund money to buy property damage
insurance.

Communications coordination. The GDEM must
create a communications coordination group to facilitate
interagency coordination and provide communications
support during a disaster. It must include representatives
from local, state, and federal government, the state
military, utility companies, and emergency services
groups.

Authority granted to state officials. An
emergency management director exercising a power
granted to the governor by declaration of a state of
disaster is prohibited from seizing or otherwise using
state or federal resources without authorization from the
governor or the state or federal agency responsible for
the resources.

Definition of a first responder. HB 1831 revises
the state’s definition of a first responder to include
public health, public safety, and emergency medical
personnel, commissioned law enforcement personnel,
paid and volunteer firefighters, members of the Texas
State and National Guards, and related personnel that
support disaster prevention, response, Or recovery.

Personnel compensation and reimbursement.
A state employee who is a firefighter, police officer,
emergency medical technician, emergency management
personnel, or other emergency services personnel, and
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who is not an employee of the Legislature or subject

to federal overtime compensation laws, is allowed to
take compensatory time off within 18 months of when
it was accrued. The employee may be paid overtime
compensation at the regular hourly salary rate for all or
part of the time accrued, with the compensatory time
balance reduced proportionally.

Disaster unemployment compensation. The
governor may waive the unemployment benefit waiting
period for individuals who are unemployed as a direct
result of a federally declared disaster but otherwise
eligible for unemployment compensation and who are
not receiving disaster unemployment benefits during
that period.

Judicial preparedness. The Texas Supreme Court
is allowed to temporarily modify or suspend procedures
for the conduct of a court proceeding affected by a
disaster. HB 1831 establishes a process by which other
courts or individuals may act if the disaster prevents the
Supreme Court from doing so.

Electric utilities. Each electric utility must submit
an annual report to the Public Utility Commission
(PUC) regarding the identification of areas susceptible
to severe weather damage, vegetation management, the
inspection of distribution poles, and a summary of the
utility’s emergency preparedness activities.

The PUC may require one electricity provider to
sell electricity to another in order to meet customer
demand in a disaster. If the PUC does not require a
provider to sell electricity during a declared disaster,
it must submit a report to the Legislature on why it
did not. The PUC must complete a study by June 1,
2010, to determine areas of the state most likely to
experience a natural disaster or other emergency, the
ability of electricity providers in those areas to provide
electricity during an emergency, and any steps needed
to strengthen the reliability of electric service during a
disaster or emergency.

School safety and emergency operations
planning. Public junior college districts and general
academic teaching institutions must join school districts
in implementing multihazard emergency operations
plans. Both school and public junior college districts
must conduct a facility safety and security audit every
three years. Each school district is required to establish a
safety and security committee to develop and implement
emergency plans and provide information for a safety
and security audit.

The Texas School Safety Center must develop a
model safety and security audit procedure for public
junior college districts, establish a registry of individuals
who provide school safety or security consulting
services in the state, encourage school districts to enter
mutual aid agreements for safety and security issues,
and research best practices for public junior college
emergency preparedness. The center must issue a
biennial school safety and security report.

University of Houston Hurricane Center for
Innovative Technology. HB 1831 establishes a
Hurricane Center for Innovative Technology at the
University of Houston to promote interdisciplinary
research, education, and training on wind and structural
damage mitigation and disaster recovery.

Temporary insurance signage. Licensed insurance
agents may display temporary claims service signage
that is not more than five feet tall and 40 square feet in
total size in a county within or adjacent to a declared
disaster area, regardless of a municipality’s on-premise
outdoor signage regulations. The signage may not be
displayed in the right of way and must be removed
after the earlier of 30 days or the end of the disaster
declaration.

2-1-1. State-licensed nursing, convalescent, and
assisted-living facilities must register with the 2-1-1
Texas Information and Referral Network, help the state
identify people who would need assistance during an
evacuation, and notify each resident’s next of kin or
guardian about how to register for evacuation assistance
with the 2-1-1 service.

Post-disaster evaluation. The GDEM may request
that an agency or political subdivision evaluate its
response to a disaster and, within 90 days, submit a
report identifying areas for improvement.

Other issues. HB 1831 includes circumstances
of extreme heat in the definition of a disaster for the
purposes of emergency management. The GDEM must
create and publicize uniform guidelines for acceptable
home repairs following disasters and report on the
implementation of medical special needs plans during
Hurricane Ike.

A person who holds a license, certificate, permit,
or other documented evidence of qualification and
who acts at the request of a state agency during an
emergency is considered to be licensed, certified,
permitted, or otherwise qualified to act in the city or
county in which the service is provided.
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Hospitals providing outpatient dialysis services
due to a federal- or state-declared disaster are exempt
from state end-stage renal disease facility licensing
requirements.

Law enforcement vehicles leased by a federal
government entity are considered authorized emergency
vehicles. Private vehicles owned or leased by police
officers and approved for law enforcement uses and
vehicles used by peace officers that are owned or leased
by certain other entities are considered police vehicles.
A police officer’s vehicle must bear a law enforcement
agency’s insignia regardless of whether the vehicle
displays an emergency light.

When building or renovating certain government
facilities, the state or local government entity owning
the facility must evaluate whether a combined heating
and power system would result in energy savings that
exceed the cost of the system over a 20-year period and,
if so, may equip the facility with such a system.

HB 1831 establishes a two-year public health
extension service pilot program in a group of South
Texas counties to support local health and medical
infrastructure and promote disease control and medical
preparedness.

Prepaid wireless telecommunications retailers must
charge a 2 percent prepaid wireless 9-1-1 emergency
services fee and remit the collected fees to the state
comptroller.

Supporters said

HB 1831 would help ensure that the state was
better prepared for future disasters by updating poorly
worded or outdated provisions of the state’s emergency
management statutes and providing a comprehensive
approach to state emergency management. The bill
would address many subjects where improvement was
needed following Hurricane Ike and would help ensure
a more effective distribution of resources among areas
in critical need.

Opponents said

This bill would duplicate current efforts in
many areas. The GDEM already does a good job of
coordinating among hospitals and housing entities,
and the PUC already requires reporting by the utilities
it oversees. There also are national guidelines for
vegetation management by utilities, assessment of the

susceptibility of utility infrastructure, and infrastructure
improvement processes.

Notes

The HRO analysis of HB 1831 appeared in the
April 23 Daily Floor Report.

SB 12 by Carona, with many of the same provisions
as HB 1831, passed the Senate, but died in the House.

HB 1861 by Eiland, continuing the operation of the
judiciary during a disaster, was enacted and took effect
June 19, 2009.

HB 4068 by Gonzales, continuing the operation of
the judiciary during a declared disaster, was enacted, but
vetoed by the governor.

The following bills contained provisions that are
included in HB 1831:

HB 1695 by S. Turner, requiring electric utilities to
create hurricane damage mitigation plans, passed the
House, but died in the Senate.

SB 936 by Carona, establishing a communications
coordination group for emergencies, passed the Senate,
but died in the House.

SB 111 by Carona, allowing the governor to suspend
the unemployment compensation waiting period during
a federally declared disaster, passed the Senate, but died
in the House.

HB 1948 by Rios Ybarra, establishing a public
health extension service pilot program, died in the
House.

SB 1587 by Van de Putte and HB 3359 by
McClendon, requiring collection of a prepaid wireless
9-1-1 emergency services fee, each died in the House.

SB 2323 by Carona, requiring the establishment of
school safety and security committees and requiring
institutions of higher education to develop multihazard
emergency operations plans, passed the Senate, but died
in the House.

HB 708 by Rose, establishing the University of
Houston Hurricane Center for Innovative Technology,
passed the House, but died in the Senate.
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Procedures for operating property owners’ associations

HB 1976 by Solomons
Died in Senate
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HB 1976, as passed by the House, would have
amended several sections of the Property Code,
particularly Property Code, ch. 209 (Texas Residential
Property Owners Protection Act) to:

e allow property owners to bring suit against
a property owners’ association (POA) for
violation of any of its rules;

e change procedures on assessing fines and allow
alternative payment schedules;

e require a hearing before a judge before any POA
foreclosure of a property owner’s homestead;

e require public notice of POA board meetings
and require that the sessions be open to all
property owners;

e grant a right of all property owners to have
access to POA records, including restrictions,
bylaws, rules, and regulations, and to obtain a
resale certificate;
change voting procedures and requirements;
impose deadlines on POAs to respond to record
inspection requests by property owners;

e require a detailed list for closings of fees
associated with transfer of ownership of the
property, including a requirement that a fee for a
resale certificate could not be required until the
certificate was available for delivery;

e limit a POA’s ability to enter onto a
homeowner’s property to inspect or remedy an
alleged violation of deed restrictions; and

e void various restrictions on parking personal
vehicles, solar energy devices, and ownership of
multiple properties within the association.

Legal action against property owners’
associations. HB 1976 would have allowed a property
owner to bring a lawsuit alleging that a POA had
violated, was violating, or was threatening to violate
Property Code provisions on operations of POAs. The
property owner in the association would have been
allowed to seek:

injunctive relief;
the greater amount of either actual damages or
$1,500; or

e both injunctive relief and damages.

HB 1976 would have set limits on legal action by
prohibiting any lawsuit against a POA officer or board
member individually and would have allowed a court to
award damages to a POA of the greater of three times
actual damages or $4,500 for actions the court had
determined to be frivolous or groundless.

Assessing fines and alternative payment
schedules. HB 1976 would have required changes in the
process for notification of alleged violations and would
have required a reasonable period of at least 30 days to
cure any violation. A POA could have filed a lawsuit in
a justice of the peace or small claims court if the POA
and a property owner failed to resolve a dispute. If the
POA had not filed suit by a 180-day deadline, its claim
to collect the fine would have been considered to be
waived.

Other provisions would have required that a fine
be reasonable in relation to the nature and frequency
of a violation and that the POA establish a reasonable
maximum fine for a continuing violation. A POA could
have assessed a fine against a non-owner occupant of
a property, but it could not have assessed a fine against
both the owner and non-owner occupant. The bill also
would have allowed mixed-use master associations that
existed before January 1, 1974, that lacked authority
to assess fines to seek civil damages in courts for up to
$200 per day of a violation.

HB 1976 also would have:

e allowed for a payment plan to pay special
assessments or other charges;

e created a priority for payments received by a
POA that would have prevented diversion of
assessment payments to satisfy outstanding
fines and penalties; and

e cstablished a 10-year statute of limitations for
a POA to file suit or otherwise begin collection
actions authorized by the dedicatory instrument
or other law.

HB 1976 also would have allowed a court to order
payment of attorneys’ fees to the prevailing party in a
lawsuit alleging a breach of a restrictive covenant or a
statute pertaining to those restrictive covenants.
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Judicial review. A POA would have had to obtain
a court order under an expedited foreclosure process
before foreclosing on a lien against a property owner,
unless the property owner waived the expedited
foreclosure process. The Texas Supreme Court would
have been required to adopt the rules of civil procedure
for the expedited foreclosure procedure by January 1,
2010.

Open meetings and open records requirements.
HB 1976 would have defined what constituted “board
meetings,” provided requirements on notice and the
ability of property owners to attend the sessions, and
provided exemptions to open meetings requirements.
The bill also would have required access to a POA’s
books and records, including financial records and
invoices. The bill would have required a POA to
respond to open record requests within 10 days and
would have allowed civil penalties of up to $1,500 and
court costs and attorneys’ fees for denial of access to
POA records.

Voting requirements. HB 1976 would have
required a POA to provide notice of at least 30 days of
any election or vote held by it. A POA would have had
to contract with a third party such as a county judge,
county elections administrator, justice of the peace, or
county voter registrar to count votes, if a petition signed
by 10 percent of the voting interests in a POA was
submitted at least 15 days before the date voting began.
Other provisions would have governed recount requests
and procedures.

The bill would have required that any vote cast
would have had to be in writing and signed. Other
provisions would have prohibited any dedicatory
instruments that disqualified a property owner from
voting and would have prohibited proxy voting. The bill
would have added provisions for the removal of a board
member upon conviction of certain crimes and would
have allowed an owner to cast a vote at a meeting in
person, by absentee ballot, or by electronic ballot.

The bill would have allowed for removal of a
provision in a dedicatory document granting the right
to foreclose on a lien by a vote of 51 percent of the
votes allocated to property owners. A positive vote of
67 percent would have been required to make capital
improvements.

Resale certificates. HB 1976 would have required
a seller of a property in a POA to deliver promptly a
current resale certificate to a purchaser upon demand.

The POA could not have processed payment for a resale
certificate until it was available for delivery.

Supporters said

HB 1976 represents a balanced compromise that
would provide transparency and accountability for
the operations of POAs without affecting unduly their
ability to perform the managerial functions needed to
protect the property values of their members. Increasing
numbers of Texans live in POA neighborhoods. Many
of these entities are larger than small- and medium-
sized municipalities and have the power to foreclose on
residential homestead property. However, the state lacks
the level of oversight for POAs that it has over general
law cities. The bill would culminate debate that has
lasted for eight legislative sessions and would provide
comprehensive reform.

Legal actions against property owners
associations. HB 1976 would provide another level
of accountability for POAs by allowing lawsuits by
property owners should an association violate the
deed restrictions or ignore the provisions of state law,
including the other consumer protection provisions that
would be added by the bill. The property owner would
be able to seek legal redress in a justice of the peace
court, which would not necessarily require hiring an
attorney, and could collect monetary penalties from the
association.

Assessing fines and alternative payment
schedules. HB 1976 would provide a fair compromise
and resolution of the concerns that POAs might act too
quickly to foreclose to collect on liens for relatively
small amounts. The extension of the statute of
limitations to 10 years would allow POAs, particularly
those with healthy cash flows, to be patient in collecting
delinquent assessments and fines and to wait to receive
the money if the house in question was sold.

HB 1976 would provide protection for homeowners
by defining a priority of payment to ensure that money
paid for dues would be credited properly. Current law
prohibits POAs from foreclosing on a home for failure
to pay fines or attorneys’ fees, but many associations
will redirect a homeowner’s association dues to pay
other outstanding fees and fines, leaving their dues in
arrears. The use of this kind of bookkeeping trick allows
POAs to foreclose on homeowners who have made
good-faith efforts to stay current with their obligations.
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Judicial review of foreclosures. HB 1976 would
address a major complaint — that POAs possess the
ability to foreclose without a judicial process. The bill
would require all such actions to be decided through
the court system, where due process protections are
afforded to both the property owner and the POA.

Open meetings, open records, and voting
requirements. HB 1976 would help end the situation
where the unique design of property owners’
associations have made some associations, but
not others, subject to provisions in Texas law that
allow property owner access to open records, open
meetings, and association election voting. Operational
transparency is a necessary part of federal, state, and
local government, and no POA should be exempted
from it. While some POAs currently are structured
in such a way as to make their records and meetings
available to all members, other associations structure
themselves in a way that intentionally avoids this
transparency. These differences should be eliminated.

Resale certificates. HB 1976 would help ensure
prompt delivery of a resale certificate, as a POA only
could collect payment on delivery.

Opponents said

HB 1976 would not address the fundamental
flaw of POAs — the concept of a private government.
Without the checks and balances of a true
government and without a separation of powers,
POAs enable unregulated third party vendors, such
as management companies and attorneys, to profit by
asserting violations and collecting fines in a private
judicial system.

Legal actions against property owners
associations. Requiring a 30-day notice prior to filing
suit potentially could raise the legal fees charged by a
POA to review and respond to a possible legal action.
A POA should not be allowed to impose its attorneys’
fees upon the homeowner, but should bear the cost of its
own attorneys’ fees, as do the homeowners. Also, in the
event that the property management company complied
with the request without the lawsuit, there should be
some provision for payment of the homeowner for the
cost of providing notice and other incidental expenses.

The bill should allow for recovery against the
members of the POA’s board or officers of the
management company if they failed to perform

their fiduciary duties. These entities should be held
accountable and not exempted from all culpability if
they failed to perform their duties.

Assessing fines and alternative payment
schedules. Enactment of HB 1976 explicitly would
delegate fining authority to private organizations and
would legitimize a source of much abuse by POAs.
Texas should follow the example of Rhode Island
and Virginia, which have declared fines by POAs
unconstitutional.

Not only would HB 1976 make the statute of
limitations for purported POA debt longer than the
statute of limitations for any other type of debt, but it
also would make it the equivalent of some criminal
offenses as well. Additionally, this provision would
require homeowners to maintain payment records for
at least 10 years, which is longer than what is required
by the IRS and longer than the period HB 1976 would
require a POA to keep its financial records.

Judicial review of foreclosures. HB 1976 would
provide some safeguards, but it would not address the
basic flaw of allowing a private entity to foreclose on
residential homesteads. If the objective is to mandate
payment of assessments, there are alternatives that
would be less expensive and would not require a
homeowner to forfeit an asset worth hundreds of
thousands of dollars for an original debt of only a
few hundred dollars.

Open meetings, open records, and voting
requirements. Compliance with open meetings and
open records standards could be costly and burdensome
for POAs, especially those run by volunteers rather than
by management companies. Even a smaller association
holds dozens of committee meetings each month, and it
would be unwieldy to provide notice and keep records
for all these meetings. Complying with the requirements
on open meetings and open records could expose board
members to possible criminal and civil penalties. All
associations would be forced to retain attorneys at
meetings to help comply with the standards, and those
costs would have to be absorbed by property owners
through assessments.

Resale certificates. The Legislature should mandate
a strict deadline on producing resale certificates. Delays
in providing these documents could cause problems in
closing real estate sales. Most of the information would
be readily available. The Legislature should establish
a clearer dollar limit for providing these documents
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other than just a “reasonable fee.” The bill also should
expressly prohibit POAs from charging “transfer fees”
based on percentage of the sales price.

Notes

HB 1976 passed the House on May 15 and was
reported favorably, as substituted, by the Senate
Intergovernmental Relations Committee on May 23, but
no further action was taken.

The HRO analysis of HB 1976 appeared in
Part Five of the May 9 Daily Floor Report. The HRO
analysis of HIR 76 by Solomons, a constitutional
amendment that would have allowed POAs to assess
liens, and HB 1977 by Solomons, the enabling
legislation, appeared in Part One and Part Four,
respectively, of the May 11 Daily Floor Report.
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Employees Retirement System benefit and retirement eligibility

HB 2559 by Truitt
Effective September 1, 2009
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HB 2559 makes various revisions to the Employees
Retirement System (ERS), including increasing the
contribution rate for state employees, establishing
different retirement procedures and benefit calculations
for non-members of ERS hired on or after September
1, 2009, and restricting those employees who retire and
subsequently return to state employment.

Higher employee contribution. The bill increases
the member contribution rate to a maximum of 6.5
percent of compensation if the member is not a member
of the Legislature, an increase from 6 percent. If the
state contribution rate is less than 6.5 percent, the
member contribution rate will match that of the state’s,
but the state’s rate may not be less than 6 percent. An
additional 0.5 percent will be deducted from a law
enforcement or custodial officer’s payroll for deposit in
a supplemental retirement fund, with a lower percentage
deducted if the state’s contribution rate is lower.

New employee retirement and benefit limitations.
HB 2559 establishes different retirement procedures
and benefit calculations for persons who are not ERS
members when they are hired by the state on or after
September 1, 2009. These new employees may use
sick and annual leave credits only for the calculation
of the member’s or beneficiary’s annuity, not to satisfy
service requirements for retirement, which is restricted
to individuals who were ERS members on or before
August 31, 2009. The same restriction will be applied to
death benefit beneficiaries, who may use the deceased
member’s sick leave credit to qualify for making a death
benefit plan selection.

New employees also will have different retirement
eligibility criteria than those who were members before
September 1, 2009. Those employees will be eligible to
retire when the member is at least 65 years old (instead
of 60) and has at least 10 years (instead of five) of
service credit in the employee class or meets the current
rule of 80 (service credit plus age equals 80 or more).

New employees will have a different computation
for their standard service retirement annuity than
current employees. Those employees’ annuities will
be calculated using the member’s average monthly
compensation for service in that class for the 48 highest
months of compensation (rather than the highest 36

months). The annuity will be reduced by 5 percent for
each year the member retires before reaching age 60,
with a maximum possible reduction of 25 percent.

A law enforcement or custodial officer hired on
or after September 1, 2009, who has at least 20 years
of service credit will be eligible to retire and receive
a retirement annuity in an amount computed using
the member’s average monthly compensation for
the 48 highest months of compensation. The annuity
will be based on retirement at either the age of 55 or
the rule of 80. The annuity of a law enforcement or
custodial officer who retires before reaching age 55
will be reduced by 5 percent for each year the member
retires before the member reaches age 55, with a
maximum possible reduction of 25 percent. The annuity
payable for at least 20 years of service credit as a law
enforcement or custodial officer may not exceed 100
percent of the average compensation. Law enforcement
and custodial officers retiring before the age of 60 will
no longer have their retirement annuity recalculated
when they reach the age 60.

Return to work after retirement limitations. An
ERS member who retires on or after May 31, 2009, may
not return to work for the state before a 90-day waiting
period. For an ERS retiree who retires on or after
September 1, 2009, and is rehired by the state, the hiring
entity must pay into ERS the state contribution that the
entity would pay for an ERS active member.

Other provisions. After four years, unclaimed
death beneficiary benefits will be deposited in the state
accumulation account for ERS. Unclaimed contributions
made by former members of ERS will be deposited
into the system fund if the retirement system has not
received a request for a refund before the seventh
anniversary of the member’s last day of service and if
the member or the member’s heirs cannot be found.

The bill adds the option that after a retiree’s
death, three-fourths of the reduced annuity is payable
throughout the lifetime of the beneficiary. At the time a
service or death benefit becomes payable, the retirement
system will refund any contributions, interest, or
membership fees used to establish service credit that is
not used in the computation of the annuity.
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A member otherwise eligible to receive a disability
retirement annuity may not receive the annuity if
the member is still earning a salary or wage from
the employment for which the member is claiming
disability or is on leave from that employment. A
member is incapacitated for the further performance of
duty if the member has demonstrably sought and been
denied workplace accommodation of the disability and
is physically or mentally unable to hold the position
occupied or another position offering comparable pay.

In awarding contracts to private professional
investment managers or otherwise acquiring private
financial services, the ERS board of trustees must make
a good faith effort to award contracts to or acquire
services from qualified emerging fund managers.
Emerging fund manager means a private professional
investment manager that manages assets of not more
than $2 billion. ERS will report the methods and results
of the system’s efforts to hire emerging fund managers,
including data disaggregated by race, ethnicity, gender,
and fund size.

For members of the Judicial Retirement System
Plan II, the bill repeals the cap on maximum retirement
benefits of 80 percent of salary, allowing a maximum
benefit of 90 percent.

HB 2559 also allows surviving spouses and
dependents to enroll in group health plans upon the
death of a member, clarifies ERS subpoena power,
mandates all court proceedings involving ERS to take
place in Travis County, and places a two-year statute
of limitations on any claims against ERS or a trustee,
officer, or employee of the system. The bill exempts
ERS records from public disclosure, except to a survivor
or survivor designee, and indemnifies ERS against any
unauthorized access to information after its release
to the a survivor or survivor designee. Counterclaims
cannot be filed against ERS related to any interpleader
action taken by the system.

Supporters said

HB 2559 would help put the ERS retirement
fund back on track toward actuarial soundness. The
change in the contribution rate along with some benefit
adjustments for new hires would address a persistent
gap between the combined contributions and the annual
cost of the benefits being paid. Similar changes were
made in 2005 to the Teacher Retirement System of
Texas that improved the fiscal condition of the fund,
enabling it to pay a 13th check to retirees last year.

While the bill would change the benefits for future
employees, these changes would protect the benefits of
current members and retirees. Without such changes, the
actuarial condition of the ERS fund would continue to
deteriorate, and there would be little chance that current
or future retirees ever would be able to receive any type
of post-retirement benefit enhancement.

The employee contribution rate for ERS would be
tied to the state contribution rate. Employees currently
contribute 6 percent, and the state has been contributing
6.45 percent since 2005. Employees would contribute
more than 6 percent only if the state contributed at a
higher rate, up to 6.5 percent.

The bill also would address a number of ERS issues
within the Government and Insurance codes to promote
delivery of high-quality benefits at the lowest practical
cost and would clean up redundant or outdated law.

Opponents said

HB 2559 would amount to a pay cut for employees
since employee contributions would increase and most
employees do not receive pay raises in the fiscal 2010-
11 budget. The state has long contributed too little to
ERS while asking more of employees. Reduced state
ERS contributions in the 1990s largely are responsible
for the fund’s current state. The burden of taking steps to
improve the fund’s actuarial soundness has been borne
disproportionately by state employees and retirees.

It is not good policy to make ERS a two-tiered
retirement system, with newer employees receiving
lower benefits and being penalized for retiring before
age 60. State government jobs do not pay private sector
wages, but the pension system and health care benefits
provide offsetting incentives to work for the state.
Reducing the quality and changing eligibility standards
for benefits would compromise the incentive, which
could reduce the number and quality of people seeking
state employment.

Notes

The HRO analysis of HB 2559 appeared in Part
One of the May 8 Daily Floor Report. The provisions
concerning employee contributions, return to work
restrictions, and differing retirement procedures and
benefit calculations for newer employees were added
when the House concurred with Senate amendments.
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Revising purposes for which property may be taken

HJR 14 by Corte
On November 3, 2009, ballot
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HJR 14, if approved by the voters, would amend
Texas Constitution, Art. 1, sec. 17 to restrict the taking
of property to instances in which the taking, damage,
or destruction was primarily for ownership, use, and
enjoyment by the state or the public at large or by an
entity given the authority of eminent domain under the
law. Authorized uses of eminent domain would include
the elimination of urban blight on a particular parcel.
Public use would not include the taking of property for
transfer to a private entity for the primary purpose of
economic development or enhancement of tax revenues.

On or after January 1, 2010, the Legislature could
enact a general, local, or special law granting the power
of eminent domain to an entity only by a two-thirds vote
of all the members elected to each house.

Supporters said

HIJR 14 would add key protections against abuses
of the power of eminent domain by defining in the
Constitution the legitimate purposes for which property
may be taken. Current language in the Constitution
governing eminent domain is very broad, stating that
no person’s property should be taken for a public use
without adequate compensation. The existing language
does not specify what constitutes a legitimate “public

2

use.

In enacting SB 7 in 2005, the Legislature took an
important step in reforming eminent domain law and
practices in the state by prohibiting the taking of private
property primarily for economic development purposes
or to confer a private benefit on a private entity. SB 7
was enacted in response to the U.S. Supreme Court’s
2005 decision in Kelo v. City of New London, 545 U.S.
469, which broadly allowed use of eminent domain for
economic development purposes, but also permitted
states to restrict that authority. However, SB 7 left
open a number of issues, including establishing a new
constitutional framework to restrict the use of eminent
domain to clearly public purposes.

A constitutional amendment would have both
practical and symbolic value in protecting private
property — practical value in placing clear restrictions
on the use of eminent domain and symbolic value in

sending a strong message from the Legislature and
voters that eminent domain must be used for very
limited purposes only when absolutely necessary. A
further restriction would require the Legislature to
approve any new grant of eminent domain authority by
a two-thirds vote of the membership of each chamber.

The requirement that any taking of private property
be solely for “ownership, use, and enjoyment” of the
state or local government or the public as a whole
would convey a common concept found in federal and
other laws. The language would require a condemning
authority to keep the property in its ownership, occupy
the property, and use the property for some productive
purpose. It would prohibit a public entity from taking
property and then, in effect, transferring the rights to
that property to a private entity by allowing it to own,
occupy, and profit from the property. Further, it would
prohibit acquiring property through eminent domain
with no clear plans to put the property to a pressing use.

No private property should be taken without
a compelling reason and plan for its use. HJIR 14
would place this intent in the Constitution in general
terms that would prevent many abuses, but would not
affect legitimate takings. According to the Legislative
Budget Board, this constitutional change would not
have a significant fiscal impact on the state or on
local governments. HJR 14 also would apply to the
wide range of parties authorized by law to exercise
eminent domain authority and subject them to the same
requirements as public entities. Secondary uses of taken
property, such as leasing space in an airport or hospital,
would be allowed.

HJR 14 would protect property owners from
such misuses of eminent domain authority as taking
a property on the ground that it is blighted, then
transferring the property to another private interest
in the name of economic redevelopment. The
amendment would resolve a problem with eminent
domain power not addressed by existing law, which
allows municipalities to condemn and clear whole
neighborhoods at a time as long as 50 percent of the
affected properties are determined to be blighted. This
allows municipalities to take the properties of honest,
hardworking residents and business people merely due
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to hazards that may exist in part of their neighborhood,
which subverts individual property rights for an ill-
defined notion of a common good.

Under HJR 14, property owners no longer would be
subjected to condemnation due to overall neighborhood
conditions because each parcel would have to be
reviewed independently and determined to be blighted.
Protecting property rights of established owners who
have been able to maintain their properties in distressed
areas would allow those owners actively to partake in
the revitalization of their own communities.

Opponents said

HIJR 14 could have unintended consequences by
introducing language into the Constitution that courts
ruling on eminent domain cases could interpret in
varying ways. The proposed constitutional amendment
could create a grey area around the legitimate uses of
eminent domain and be an invitation for future litigation
that would be costly for the state and local governments.
If a court found that the new language prohibited
certain uses of eminent domain that previously had been
considered legitimate, the new interpretation would be
difficult to change. For instance, the amendment would
not apply to “incidental uses” nor allow the “transfer” of
property to a private entity for the “primary purpose of
economic development.” The lack of definition for these
key terms would allow courts to assume a significant
role in determining how the amendment would apply in
practice.

The Constitution is not the proper forum for testing
new legal terms and provisions concerning eminent
domain that may have uncertain implications. If the
courts interpret these constitutional changes in an
unforeseen manner, they would be very difficult to
change or clarify. It would be more appropriate to test
these new laws in statutory form first before locking
them into the Constitution.

HJR 14 would erode a municipality’s ability to
designate a blighted area and use its eminent domain
authority to promote urban renewal, which is important
for long-term urban vitality. Municipal governments
use their power of eminent domain to clear blighted
areas for urban renewal as an absolute last resort. Such
actions require expensive and long-term relocations,
court proceedings, demolitions, and planning efforts.
Municipalities seldom try to use their eminent domain
authority under the blight provisions unless they are

left with no other options to correct rampant health and
safety concerns that affect the quality of life of everyone
living in the neighborhood.

Under HJR 14, municipalities would have to make
a blight determination on each property individually.
Blighted areas often are poorly platted and un-surveyed
and contain unconventionally shaped lots that lack
proper documentation. Property owners in blighted
areas can be difficult to locate, and no allowance would
be made for owners who had vacated, abandoned, or
otherwise neglected property for long periods. This
would limit a municipality’s ability to address structural
safety hazards, inadequate infrastructure, and limited
commercial opportunities. Removing an important and
longstanding tool available to cities would diminish
their ability to improve the quality of life of residents
who need the most assistance.

Other opponents said

HJR 14 could increase the number of entities that
could be granted authority to use eminent domain,
contrary to the general intent of the amendment to
limit use of this authority. A provision that would allow
the Legislature to enact a law granting the power of
eminent domain to an “entity” by a two-thirds vote of
each house could provide the necessary legal basis for
expanding the types of entities given this power. The
amendment does not specify the types of “entities” that
could be granted eminent domain authority, which could
range from local governments to private corporations or
utilities. This broad language could allow a wide range
of entities to seek the power of eminent domain from
the Legislature. The two-thirds vote requirement is not
sufficient to prevent future misuse of any expanded
eminent domain power.

Notes

HJR 14 was amended late in the regular session
to add another proposed constitutional amendment
that would convert the corpus of the permanent
Higher Education Fund into a new National Research
University Fund. That provision is discussed under HB
51 by Branch starting on page 158.

The HRO analysis of HIR 14 appeared in Part
One of the May 11 Daily Floor Report.
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Allowing the Legislature to override a veto after sine die adjournment

HJR 29 by Elkins
Died in Senate

Table
of Contents

HJR 29 would have amended the Texas
Constitution to require the lieutenant governor and
the speaker of the House to convene the Legislature
after the 20-day post-session deadline for the governor
to file veto proclamations if a majority of either
house requested a session to reconsider vetoed bills.
The requests would have had to have been filed by
House members with the chief clerk or by senators
with the secretary of the Senate within five days of
the governor’s deadline for vetoes. The period for
reconsidering vetoed bills would have begun at 10
a.m. on the second Tuesday after the veto deadline and
could not have lasted more than three days. Unless
the Legislature had been called into special session by
the governor, it could not have considered any subject
except vetoes of bills or appropriations line items that
the governor had returned within three days before or
any time after sine die adjournment of a session.

Supporters said

HIJR 29 would give the Legislature an opportunity
to decide whether it should exercise its authority under
the Constitution to reconsider legislation vetoed by the
governor following sine die adjournment of the session
in which the legislation was enacted. It would provide
a usable trigger mechanism for deciding whether
members want to return to Austin to try to override a
veto. Rather than require a meeting of the Legislature
on the Tuesday after the veto deadline, the proposal
would allow a majority of members of either chamber
to request the session. Currently, the Texas Constitution
requires the governor to sign or forward a veto with
objections to the house that originated the bill within 10
days while the Legislature is in session. For bills sent
to the governor during the final 10 days, not counting
Sundays, the governor has 20 days after adjournment to
veto a bill or a line appropriation in the appropriations
bill, leaving the Legislature with no opportunity to
override the veto.

Texas is one of 17 states that allow only the
governor to call a special session, while the remaining
33 states permit either the governor or the legislature
to call a special or extraordinary session, which may
include review of vetoed items. As such, the governor

can kill measures approved by both chambers secure
in the knowledge that the Legislature is powerless to
challenge this decision. Providing this option to the
Legislature would restore the authority to enact laws
to the people’s representatives, where it belongs, and
would reinforce constitutional checks and balances.
It makes little sense for the Legislature to have

the authority to override vetoes if it rarely has the
opportunity to exercise that authority.

Rather than addressing contemporary debates
between the governor and the Legislature, the proposed
constitutional amendment would deal with general
issues of accountability and balance of power. Existing
constitutional requirements would remain unchanged,
and overriding a veto still would be extremely difficult.
The governor would retain the power to veto legislation,
and the vote necessary to override a veto would remain
a two-thirds majority in both chambers. The call for
the brief session would be limited to overriding vetoes,
unless the governor also had called a special session.

The Legislature must consider a large volume of
complex legislation each session, and it often is difficult
to reach agreement until the very end of the session. As
a result, much of the legislation is enacted so late in the
session that the governor can wait nearly three weeks
after the session ends before deciding to veto legislation,
too late for the Legislature to attempt to override
the veto. HJR 29 effectively would give lawmakers
additional time to complete that challenging task. Just as
legislators could reach compromises and build alliances
to override vetoes, the governor also would have the
opportunity to convince legislators not to override a
veto. Bills that survive the winnowing of the legislative
process — only to be vetoed — should not have to
wait until the next regular session for consideration.

The same members who passed the original legislation
should have the opportunity to address the veto.

Opponents said

HIJR 29 would weaken further the Office of the
Governor of Texas, who constitutionally has limited
authority. The ability to veto legislation after sine die
adjournment and call special sessions are among the few
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strong powers of the office. Quarrels between legislators
and governors can be resolved without amending the
Constitution.

The Legislature could recapture its ability to
respond to vetoes if it did not send almost all bills to the
governor in the final 10 days of the session. The 81st
Legislature sent 1,176 of 1,457 bills (80.7 percent) to
the governor in the final 10 days (excluding Sundays)
of the 2009 regular session. It sent 335 bills on June
3 alone, two days after sine die, compared with 281
forwarded to the governor during the session before
May 20. If the Legislature believes that a bill may be
vetoed and a sufficient majority wants the opportunity to
override, then it should enact the bill early enough in the
session to allow that vote to be taken.

Notes

HJR 29 was approved by the House by 131-16 on
April 1 and was reported favorably, as substituted, by
the Senate State Affairs Committee on May 14, but the
Senate took no further action.

The HRO analysis of HIR 29 appeared in the
April 1 Daily Floor Report.
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Extending and revising state agency Sunset dates

SB 2 by Hegar, First Called Session
Effective July 10, 2009
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SB 2 extends until 2011 the following five agencies,
which were set to be abolished in 2009: the Texas
Department of Transportation (TxDOT); the Texas
Department of Insurance (TDI); the Office of Public
Insurance Counsel (OPIC); the Texas State Affordable
Housing Corporation (TSAHC); and the Texas Racing
Commission (TRC). The bill also extends from 2009
to 2011 the Equine Research Account Advisory
Committee, which was reviewed as part of the Racing
Commission. SB 2 limits the Sunset review of these
agencies to the appropriateness of recommendations
made by the Sunset Advisory Commission to the 81st
Legislature.

SB 2 also revises the Sunset review schedule by
changing the abolition date for several agencies.

Agencies and reviews moved to 2011. SB 2
moves forward from 2013 to 2011 the Sunset dates for
following agencies:

Texas Commission on Environmental Quality;

Texas Water Development Board;

State Soil and Water Conservation Board;

Railroad Commission;

Coastal Coordination Council;

On-site Wastewater Treatment Research

Council;

e State Board of Examiners for Speech-Language
Pathology and Audiology; and

e State Committee of Examiners in the Fitting and

Dispensing of Hearing Instruments.

The Texas Forest Service was placed under the
Sunset Act and given a Sunset date of September 1,
2011.

SB 2 requires the Sunset Advisory Commission
to conduct a special purpose review of the Electric
Reliability Council of Texas (ERCOT) as part of its
review of the Public Utility Commission (PUC) for the
82nd Legislature.

Agencies and reviews moved to 2013. SB 2 extends
the Sunset date for the Texas Education Agency from
2012 to 2013.

The bill moves the Sunset dates for the following
agencies from 2011 to 2013:

Health and Human Services Commission,;
Texas Health Services Authority;
Department of State Health Services;
Department of Family and Protective Services;
Texas Council for Developmental Disabilities;
Governor’s Committee on People with
Disabilities;
e Department of Assistive and Rehabilitative
Services;
Department of Aging and Disability Services;
Texas Board of Criminal Justice and Texas
Department of Criminal Justice;
Texas Lottery Commission;
Office of Firefighters’ Pension Commissioner;
and
e Texas Emancipation Juneteenth Cultural and
Historical Commission.

The bill moves the review date for the Texas Council
on Purchasing from People with Disabilities from 2015
to 2013.

The Sunset Advisory Commission’s scheduled
evaluation of the tax division of the State Office of
Administrative Hearings and of the transfer of state
purchasing powers and duties to the comptroller was
changed so that the commission will report on the two
entities to the 83rd Legislature instead of the 82nd
Legislature. A scheduled transfer of the purchasing
powers and duties from the comptroller to the Texas
Facilities Commission was moved from 2011 to 2013.

Supporters said

SB 2 would continue the five state agencies and one
advisory committee that otherwise would have to begin
winding down their operations on September 1, 2009.
During the regular session, the bills reauthorizing these
agencies were not enacted, and other attempts to extend
the life of these agencies in other pieces of legislation
also were unsuccessful, even though there was no
intention to kill the agencies.
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SB 2 would address this problem by continuing
these vital agencies, but only for two years. SB 2 would
ensure, by requiring only a limited-scope review of
these agencies, that resources were not wasted nor
efforts duplicated. It would be best for the Legislature
to wait until 2011 to vet fully the agencies, rather than
to try to consider full-fledged Sunset bills in a special
session in which the call was limited to extending the
agencies’ existence and did not include consideration of
Sunset bills themselves.

A two-year extension for the Texas State Affordable
Housing Corporation would be in line with the Sunset
Advisory Commission’s recommendation that it be
continued for a two-year probationary period and then
re-evaluated in conjunction with the Sunset review
of the Texas Department of Housing and Community
Affairs in 2011.

Each session, the Legislature traditionally alters
the Sunset review schedule to bring similar agencies
under review at the same time, to address special
problems or concerns, or to adjust the Sunset Advisory
Commission’s workload. SB 2 also would make these
kinds of adjustments.

Opponents said

Rather than just extending the current statutes for
TxDOT, TDI, OPIC, TSAHC, and TRC for two years,
the Legislature should consider individual Sunset
bills for these agencies. Putting off revisions to these
agencies would mean they will operate for another two
years without the meaningful reform that some of them
need.

For example, during the regular session, at least one
agency that would be extended by SB 2, the Texas State
Affordable Housing Corporation, was being considered
seriously for elimination. SB 2 would give TSAHC
another two years to operate when it might be best to
reform or abolish it now.

Notes

SB 2 was considered by the House in lieu of its
companion bill, HB 2 by Isett. The HRO analysis of
HB 2 appeared in the July 2 Daily Floor Report.

During the regular session, the 81st Legislature
considered, but did not adopt, a bill similar to HB 2. The
conference committee report on HB 1959 by Isett would
have extended the 2009 Sunset date for TxDOT to 2013,
and the 2009 Sunset dates for TDI, OPIC, TSAHC, and
TRC to 2011. HB 1959 died when the House did not
vote on the conference committee report, which had
been approved by the Senate. The conference committee
report on HB 1959 also would have revised the Sunset
review schedule by changing the abolition date for
several agencies.

HCR 291 by Pitts, a concurrent resolution making
corrections to HB 4583 by Pitts, which eliminated
certain dedicated funds, would have extended from
2009 to 2011 the Sunset dates for TxDOT, TDI, OPIC,
TSAHC, and TRC. HCR 291 was adopted by the
House on June 1, the final day of the regular session,
but died when the Senate did not act on the concurrent
resolution.
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Standards for use of eminent domain authority

SB 18 by Estes
Died in the House
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SB 18 would have modified processes and
requirements governing eminent domain, standards
of evidence considered by special commissioners
in making decisions on damages, obligations of
condemning entities, and the rights of previous owners
to repurchase taken property.

The bill would have prohibited a government
or private entity from taking land that was not for
a public use. It would have prohibited a taking for
economic development, unless it resulted in community
development activities to eliminate blighted areas. A
governmental entity would have had to authorize the
initiation of condemnation proceedings at a public
meeting by a record vote. The bill also would have
established procedures for voting on specific properties
and groups of properties.

Bona fide offer. An entity with eminent domain
authority that wished to acquire real property for a
public use would have had to make a bona fide offer
to acquire the property from the owner voluntarily.

An entity with eminent domain authority would have
made a bona fide offer if it conformed with specific
requirements in the bill. If a court had determined that

a condemning authority had not made a bona fide offer,
the court would have had to order the condemning entity
to pay costs authorized in law and reasonable attorney’s
fees incurred by the property owner directly related to
the failure to make a bona fide offer.

Right of repurchase. An owner of property
acquired through eminent domain could have
repurchased the property if the public use for which
the property had been acquired was canceled before
the property was used for that purpose, if no “actual
progress” had been made toward the public use by 10
years after the taking, or if the property had become
unnecessary for the public use for which it had been
acquired. “Actual progress” would have been defined
as meeting two or more of several conditions specified
in the bill. Suits over the right of repurchase could have
been settled in a district court. The repurchase price
would have been the lower of the price paid to the
owner by the entity at the time the entity acquired the
property or the fair market value of the property at the
time the public use was canceled.

Assessments and damages. In assessing damages
to a property owner from condemnation, special
commissioners would have had to admit evidence on
whether the condemnation required relocation of a
homestead or farm to another property that allowed the
property owner, without incurring debt higher than the
owner was subject to before the condemnation, to have
a comparable standard of living or, if the land included a
farm, to operate a comparable farm.

Special commissioners, in assessing actual damages
to a property owner from a condemnation, would have
had to take into account a material impairment of direct
access on or off the remaining property that affected
its market value but could not have considered the
directness of travel or diversion of traffic in common
with the general community. Determinations of fair
value of the state’s interest in access to a highway right-
of-way would have been the same as standards used
by the Texas Transportation Commission in acquiring
access rights under provisions on the acquisition of
property and in payment of damages for impairment
of access. Special commissioners hearing an eminent
domain case could not have set a hearing to assess
damages until 20 days after they had been appointed.

Slum and blight revisions. SB 18 would have
stricken references to “slums” from Local Government
Code, chs. 373 and 374. For an area to be considered
blighted, properties would have had to meet four of the
conditions listed in the bill for at least one year after the
date on which a municipality provided initial notice to
the owner.

A municipality could not have exercised powers
granted under the Texas Urban Renewal Law unless
its governing body had determined that each unit of
property in an area met the definition of blight and
the municipality provided a statement to this end
as necessary. Before designating a blighted area, a
municipality would have had to give written notice to
the property owner at the property owner’s last known
address, as well as the property’s address, and would
have had to post notice on the property if the owner’s
address were unavailable. A property could have been
designated as blighted only if the owner had taken no
reasonable measures to remedy the conditions and if the
determination had not been solely for aesthetic reasons.
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A blight designation would have been valid for two
years and would have had to be re-designated at the end
of that period. Contiguous properties owned by the same
person could have been jointly designated. The bill also
would have repealed sections authorizing a municipality
to acquire and clear all buildings, structures, and
other improvements for redevelopment and reuse in
accordance with its urban renewal plan.

Supporters said

SB 18 would make critical revisions to existing
statutes regulating eminent domain to ensure that
individual property rights were appropriately balanced
against legitimate public needs. The bill would
add fairness to state statutes governing the right of
repurchase, restrict use of eminent domain on the basis
of slum and blight conditions, and expand the range of
damages that could be considered in eminent domain
proceedings to ensure just compensation to property
owners subject to condemnation.

Right of repurchase. SB 18 would provide for the
repurchase of condemned property for the price paid
by the acquiring entity. Permitting the repurchase price
to be set at the original sale value, and not the current
fair market value as now required in the Property
Code, would enable property owners to reclaim equity
for appreciating property to which they were entitled.
The bill would not confer any special advantage on an
individual because it would permit only the redress of a
taking that was not justly executed.

The bill would create a strong disincentive
against the speculative exercise of eminent domain
authority, including by schools, municipal and county
governments, state agencies, pipelines, and utilities.
Condemning authorities would be strongly discouraged
from acquiring land through eminent domain for which
there were no immediate plans.

Slum and blight provisions. SB 18 would address
a vulnerability created by eminent domain power that
was left unaddressed by SB 7, the eminent domain
reform bill enacted in 2005 — exceptions for areas
designated as blighted or as slums. Existing statutory
definitions of slum and blight are vague at best, leaving
it to the judgment of municipal officials to decipher
what constitutes hazardous conditions, greater welfare,
and social and economic liabilities. The current statutory
definition of blight would allow a taking in cases where
a property’s defect was minor, such as deteriorating

improvements, or was not caused by the property owner,
such as inadequate infrastructure. A lack of safeguards
for property owners in potentially blighted areas has
given rise to a number of abusive and reckless eminent
domain practices.

SB 18 would balance legitimate municipal interests
in using eminent domain to mitigate public safety
hazards with the rights of property owners who live in
areas with characteristics of blight. The bill would not
prohibit a municipality from declaring a blighted area,
exercising the power of eminent domain on properties
within it, or taking other steps to adopt and support
an urban renewal plan. Protecting property rights of
established owners who have been able to maintain their
properties in distressed areas would allow those owners
to actively partake in the revitalization of their own
communities.

Damages and assessments. The bill would include
relocation costs sufficient to return a property owner to
a standard of living or operation comparable to what the
owner had before condemnation and would allow for
consideration of a material impairment of direct access
to a property. Expanding the range of plausible damages
is critical to ensuring just compensation for property
owners subject to condemnation.

Expanding the range of damages would help restore
current imbalances in favor of condemning entities by
both leading to more reasonable judgments in court and
sending a message to condemning entities to consider
the expanded range of damages in crafting their initial
offers. Expanding legitimate damages would encourage
condemning authorities to make fair offers upfront to
avoid the possibility of paying a higher sum on appeal
of the initial offer.

Opponents said

SB 18 would introduce more problems into eminent
domain proceedings than it would resolve. The bill
would significantly curtail municipalities’ ability to
operate under the Texas Urban Renewal Law, introduce
standards of admission for evidence that could be costly
and indefinite, and create unfair methods for calculating
the resale of land to condemned property owners.

Right of repurchase. SB 18 would allow
“double-recovery” for property owners who had
undergone eminent domain proceedings and were
eligible to repurchase their property. It would confer a
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windfall upon property owners who already had been
compensated justly for the original taking. An owner
who was eligible to repurchase at the price originally
paid could accrue all the equity from appreciation
without having to pay property taxes, maintenance
expenses, and other costs normally incurred as part of
property ownership.

The U.S. Constitution’s “takings clause” requires
property owners to be justly compensated for any
property transferred through eminent domain. Once this
compensation is granted, the owner relinquishes any
right to equity and other investments associated with the
property. Allowing an individual to repurchase at the
original price effectively could result in putting the state
in a position of being used as an instrument of financial
gain for that individual.

Slum and blight provisions. Urban renewal is
a long-accepted government function and critical to
the long-term health of municipalities. Municipal
governments use their powers of eminent domain to
clear blighted areas for urban renewal as an absolute last
resort.

SB 18 effectively would eliminate a municipality’s
ability to designate a blighted area and use its eminent
domain authority to promote urban renewal. The bill
would increase the time and resources required to
achieve designation as a blighted area to such an extent
as to render such a task near impossible. The bill would
curtail a municipality’s ability to address structural
safety hazards, inadequate infrastructure, and limited
commercial opportunities.

Damages and assessments. SB 18 could impose
unreasonable relocation costs on condemning authorities
exercising eminent domain. The bill includes vague
language about considering evidence on restoring a
property owner to a standard of living comparable to
that before the condemnation took place. It would be
extremely difficult to determine what constitutes a
comparable standard of living. A condemning entity
would have limited means of bringing evidence to prove
or disprove a claim regarding a comparable standard of
living. Allowing an undefined variety of evidence could
create greater inconsistencies in the hearing process and
reduce the overall equitability of damage claims across
the state.

Other opponents said

SB 18 contains provisions on bona fide offers that
would not provide adequate protections to property
owners. Language in HB 2006, enacted by the 80th
Legislature in 2007 and vetoed by the governor, would
have broadly required a condemning authority to make a
good faith offer. Language from that bill was permissive
to allow the matter to be defined through court
proceedings. SB 18 would provide specific conditions
that, if met, would constitute a bona fide offer. The
conditions in the bill are focused on small procedural
matters and in large measure reflect current practices,
which have proven decidedly to favor condemning
entities over property owners. Bona fide offer provisions
in the bill likely would compel condemning entities to
minimally satisfy the provisions on paper but would
not guarantee a more fair process for property owners.
This bill also would provide meager penalties for
condemning authorities found to have violated bona fide
offer requirements.

Notes
SB 18 passed the Senate, but died on the May 22
Major State Calendar in the House when no further

action was taken.

The HRO analysis of SB 18 appeared in Part One
of the May 22 Daily Floor Report.
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Abolishing the Texas State Affordable Housing Corporation

SB 1002 by Deuell
Died in the House
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SB 2 by Hegar, enacted during the first called
session, continued the Texas State Affordable Housing
Corporation (TSAHC) until September 1, 2011.

SB 1002 would have abolished TSAHC on
January 1, 2010, and transferred its powers, duties,
and assets to the Texas Department of Housing and
Community Affairs (TDHCA). All TSAHC policies and
procedures would have been continued as policies and
procedures of TDHCA. TDHCA would have been able
to adopt any rules it felt would improve the efficiency
or effectiveness of any program. All TSAHC-owned
property, bond revenue, loan records, and pending
applications also would have been transferred to
TDHCA. Any contract or acquisition made, proceeding
begun, grant or loan awarded, or obligation incurred by
TSAHC would have remained in effect.

Supporters said

SB 1002 would help improve the administration of
the state’s low-income single- and multi-family housing
programs and increase state government efficiency. The
Texas State Affordable Housing Corporation has not
fulfilled its unique role as a non-profit housing entity
in a meaningful way. The corporation’s tax-exempt
status allows it to raise private funds and market its
programs, but the corporation did not begin active
fundraising efforts until 2006 and has raised just
$45,000 in private donations. Since 2002, TSAHC has
issued only eight loans to housing developers leveraged
from funds awarded by financial institutions. Many
of TSAHC’s programs are duplicated by the Texas
Department of Housing and Community Affairs, such
as issuing low-income housing bonds and performing
compliance site visits, and SB 1002 would consolidate
the administration of those programs.

SB 1002 also would provide for a reasonable
transition period, requiring TDHCA to adopt a plan by
October 1, 2009, that would include a timetable with
specific steps to fully complete the transfer by January
1, 2010. Because TSAHC has been under Sunset
Commission review, failure to pass the bill would result
in the corporation and its programs being abolished on
September 1, 2010, after a one-year phase-out period.
While TSAHC has not been the best steward of these

programs, the programs should be allowed to continue
under the auspices of TDHCA.

Opponents said

TSAHC has a unique role to play in making low-
income housing more available to state residents and
should be continued on a limited trial basis. Both the
Professional Educators program, which targets low-
and moderate-income teachers and school staff, and
the Homes for Texas Heroes program, which targets
low- and moderate-income peace and corrections
officers, paid firefighters, and other emergency and
security personnel, have had successful track records.
The corporation also has done a good job seeking
and receiving bond financing. TSAHC has recently
implemented a new fundraising strategy and created
a new local grant program, and both of those efforts
should be given more time to succeed.

Notes

The HRO analysis of SB 1002 appeared in the
May 26 Daily Floor Report.

SB 2 by Hegar, enacted during the first called
session, extended the Sunset date for TSAHC and
certain other agencies to September 1, 2011, and limits
Sunset Advisory Commission review of TSAHC to the
appropriateness of the recommendations made to the
81st Legislature. SB 2 was considered by the House
in lieu of its companion bill, HB 2 by Isett. The HRO
analysis of HB 2 appeared in the July 2 Daily Floor
Report.

The governor called a special session to enact SB
2 because HB 1959 by Isett, a Sunset revision bill that
would have extended to September 1, 2011, the Sunset
date for TSAHC and certain other agencies due to be
abolished on September 1, 2009, died when the House
did not act on the conference committee report on the
bill. The House on June 1 adopted HCR 291 by Pitts,
a corrective resolution for HB 4583, that also included
an extension of the TSAHC Sunset date to September
1, 2011, but the Senate did not act on the concurrent
resolution.
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Continuing state-federal office and attaching it to Governor’s Office

SB 1003 by Deuell
Effective September 1, 2009
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SB 1003 continues Office of State-Federal
Relations (OSFR) through September 1, 2015,
and administratively attaches it to the Office of the
Governor. The Governor’s Office will provide human
resources, administrative support, and funding to OSFR.

The bill requires OSFR to consult with the
legislative leadership in Austin through frequent
conference calls and responses to inquiries from the
Legislature. OSFR must report to House and Senate
committees with jurisdiction over intergovernmental
affairs and coordinate with the Legislative Budget
Board on the effects of federal funding on the state
budget. OSFR must include a performance evaluation in
its annual report.

The bill also requires OSFR to establish written
procedures for contracts with federal lobbyists.
The procedures must include contract management
guidelines, a competitive selection process, a way
to determine the value of lobbyist services, a way to
determine how effective a lobbyist is at influencing
Congress on behalf of Texas, and a conflict of interest
provision. Contracts between OSFR and federal
lobbyists must be signed by all three members of the
advisory policy board — the governor, the licutenant
governor, and the speaker of the House — and
include an agreement on the goals of service, targeted
performance measures, a termination clause, and a
provision allowing the contractor’s performance to be
audited by OSFR or the State Auditor’s Office.

SB 1003 requires state agencies and political
subdivisions to report all contracting and subcontracting
with federal-level lobbyists to OSFR. Agencies must
submit a report within 30 days of both the start and
the termination of a contract with a federal lobbyist. If
lobbyists report contracts with political subdivisions
under another law, they do not have to submit an
additional report to OSFR. The bill repeals provisions
on the administrative functioning of the agency,
including staffing, complaint procedures, interagency
contracts, handicapped accessibility, and state agency
funding guidelines.

Supporters said

SB 1003 appropriately would continue OSFR
by administratively attaching it to the Office of the
Governor. The Sunset Advisory Commission found that
the agency plays a vital role in securing federal dollars
for Texas and in serving as an information resource to
Texas lawmakers and to federal officials in Washington.
The bill would place new restrictions on the OSFR to
prevent it from becoming entangled in partisan politics.

Allowing OSFR to contract with federal lobbyists
under strict conditions would help the state secure
federal funding and achieve policy goals. Some
lobbyists have knowledge or networks unmatched by
OSFR employees. OSFR credits lobbyists with securing
more highway funding and with gaining federal
approval for maintenance dredging in the Matagorda
Ship Channel. The Governor’s Office estimates
subcontracting work to lobbyists saved the state about
15 percent of what it would have paid to perform the
same functions itself.

During the 2003 budget shortfall, the Legislature
cut OSFR’s staff from 17 to seven, prompting the
agency to subcontract some of its lobbying work,
which ended up costing the state $1.2 million. In early
2006, two of the contracts made headlines when it
was revealed that the state had hired two lobbyists
with ties to former U.S. Majority Leader Tom Delay
and convicted lobbyist Jack Abramoff. Critics were
concerned about potential partisanship of contracted
state government workers, whose records showed they
met mostly with Republican members of Congress. SB
1003 would remedy this problem by requiring the office
to develop strict procedures for contracting with federal
lobbyists.

SB 1003 would make OSFR a clearinghouse
through which all state and local entities reported
federal lobbying contracts. This would ensure that the
state and its federal legislators were on the same page
with all government entities. It also would allow the
OSFR to craft a consistent message from all levels of
state and local government. Compiling information on
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all state agency relationships with lobbyists in a central
location would provide a clearer picture of the nature of
federal lobbying in Texas.

Opponents said

The duties of OSFR are redundant and the
office should be abolished entirely. Texas sends a
congressional delegation of 34 members to represent the
state’s interests at the federal level. The responsibilities
of OSFR are handled by the Texas congressional
delegation, which can unite across party lines on issues
of statewide significance.

The state should not continue to spend money
to lobby the federal government when that money
could be used on more urgent local needs. Continuing
the office for another six years would cost Texas a
minimum of $675,000 each year in FTE salaries alone,
not to mention the costs of hiring outside lobbyists. It
is not the role of the government to create an office of
lobbyists, or even worse, to fund additional lobbyists
to champion state interests in Washington. It is difficult
to defend using state tax dollars to chase federal tax
dollars and to explain why this is not an inherently
wasteful process, especially when significant amounts of
federal money are dedicated through guaranteed funding
formulas.

Other opponents said

The Legislature should follow the recommendations
of the Sunset Advisory Commission to abolish the
advisory policy board and place OSFR under the
exclusive authority of the governor. Instead, this bill
would require the governor to agree with the lieutenant
governor and the speaker of the House on the policy
priorities of OSFR. In the past, this has led to delays
in the production of major policy documents. This
complex system of checks and balances is more
burdensome than necessary, especially considering that
elections already hold the governor accountable to the
people of Texas every four years.

Notes

The HRO analysis of SB 1003 appeared in the
May 18 Daily Floor Report.
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Establishing a state investment review board

SB 2567 by Duncan
Died in the House
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SB 2567 would have addressed state fiscal matters,
including expanding the oversight authority of the
Pension Review Board to include investment strategies
of public retirement systems, the Permanent University
Fund (PUF), and the Permanent School Fund (PSF).

It also would have authorized the University of Texas
System Board of Regents to issue tuition revenue bonds
for the University of Texas Medical Branch at Galveston
and established a fund for federal stimulus money,
provisions that were enacted in other bills.

Oversight by the Pension Review Board. SB
2567 would have renamed the Pension Review Board
as the Pension and Investment Review Board (PIRB)
and expanded its oversight authority. It would have
added the following duties to the PIRB regarding public
retirement systems, public funds of the comptroller, and
the nonprofit corporations managing the PUF and PSF:

e conducting a continuing review of their
investment practices;

e conducting studies of potential or existing
problems that threatened or inhibited their
financial condition or actuarial soundness; and

e reviewing and documenting whether the PIRB
believed that the entities were investing funds in
compliance with the entity’s investment strategy
and applicable law.

The PIRB would have had oversight of the
investment strategies of the PUF, the PSF, the public
funds of the comptroller, the Employees Retirement
System of Texas, the Teacher Retirement System of
Texas, the Texas Municipal Retirement System, the
Texas County and District Retirement System, and the
Texas Emergency Services Retirement System.

The PIRB could have required larger retirement
systems to conduct an actuarial experience study every
five years. A contract with an investment manager or
other person to provide services to an entity relating
to the management and investment of public funds for
or on behalf of the entity would have been subject to
review by the PIRB for fees and the services rendered.

Reporting requirements. An entity subject to these
provisions would have had to file a report with the PIRB
and post required information on its website, unless

the information was confidential under law. An entity
subject to these provisions would have had to develop
and adopt a written investment strategy, and file a copy
of the strategy or change in the strategy with PIRB
within 90 days of adopting the strategy or change.

A presiding officer consistently not submitting a
required report in timely manner would have been
subject to removal from office by the appointing officer.

A person covered by these provisions would have
been required to disclose immediately in writing to the
entity a relationship that a reasonable person would
consider a conflict of interest. Intentionally not doing
so would have been grounds for removal. Those with
a potential conflict of interest would have had to file
a statement with the entity each year stating that they
were aware that they were required to disclose material
conflicts of interest.

Revising the PIRB board of directors. The bill
would have reduced the current number of Pension
Review Board members from nine to seven and revised
the board’s composition. The bill would have reduced
the number of governor appointees to the PIRB from
seven to five and revised the appointees of the speaker
of the House and the lieutenant governor.

Prohibitions and penalties for PIRB-related
entities. Members of boards of covered entities or high-
level employees could not have accepted items totaling
more than $250 in a year, including food, entertainment,
and gifts, from another person seeking to do business
with the entities. Former members of covered entities’
governing bodies could not have been hired for
investment or management work for the entities for two
years after leaving the entities.

A person who committed fraud, theft, embezzlement,
fraudulent conversion, unlawful appropriation, or
misapplication of property in relation to service
provided to a covered entity would have been liable for
a civil penalty of up to $250,000 for each offense. The
PIRB or the attorney general could have investigated
suspected wrongdoing and conflicts of interest and
could have referred the case to the appropriate law
enforcement agency for prosecution.
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UTIMCO board of directors. SB 2567 would have
changed the composition of the Board Of Directors
of the nonprofit University of Texas Investment
Management Company (UTIMCO), which has
delegated authority to invest funds under the control and
management of the University of Texas System Board
of Regents, including the Permanent University Fund.

It would have required that three UT board members
— rather than at least three plus the chancellor, as under
current law — be appointed to the UTIMCO board. This
would have been in addition to four other directors not
employed or contracted by UTIMCO, the University of
Texas System or the Texas A&M University System,
or a component institution in the UT or A&M systems.
The UT board would have appointed two members to
the UTIMCO board from a list submitted by the board
of regents of the Texas A&M University System, rather
than the UT board selecting one or more from the list of
candidates submitted by the Texas A&M System.

UTIMCO would have had to provide to the
Legislative Budget Board (LBB) and the governor
written notice of the terms of any payment to or
agreement to pay a director, officer, or employee of
UTIMCO a bonus, reward, or other incentive payment
based on performance, including the performance of
an investment made or recommended by the director,
officer, or employee.

Supporters said

The attorney general since June 2007 has called
for greater oversight of state and local pension funds.
According to the attorney general, 80 of the largest
funds had $20 billion in unfunded liabilities. There is
currently no coherent state strategy and little effective
state oversight of Texas public pension and endowment
funds. These funds belong to the people of Texas to
provide needed financial support to public educational
institutions and to secure the financial futures of
individuals who dedicate their careers to public service.
They demand a more disciplined approach to oversight.

SB 2567 would provide that rigorous oversight by
requiring the PIRB to provide guidance on actuarial
standards, monitor investment strategies of public
pension funds and endowments, and review contracts
providing fees charged by investment managers.

In addition, the bill would increase transparency of
the management of these investments by providing
measures that would reduce conflicts of interest and
reduce the influence of persons seeking to do business

with an entity who managed public funds. Especially in
light of the recent diminished value of public pension
funds and endowments, the oversight measures included
in SB 2567 would enhance the state’s ability to manage
and protect these critical financial assets.

Opponents said

The methods that SB 2567 would employ to
achieve greater accountability over investment and
management of state endowments and pensions funds
are unnecessary and, with respect to the Permanent
University Fund, potentially unconstitutional.

Texas Constitution, Art. 7, sec. 11(b) grants the
University of Texas Board of Regents exclusive
authority to manage the Permanent University Fund
(PUF). The Legislature has no authority to infringe of
the board’s sole and exclusive right to manage the PUF
and, as such, the PUF should not be included in the bill.
Under constitutional provisions for the state retirement
system outlined in Texas Constitution, Art. 16, sec. 67,
ERS and TRS cannot claim this exclusive right.

While heightened standards in the bill would be
helpful, individual pension funds could easily make
these changes on their own. The Pension Review
Board was established to monitor state pensions, not
investments. It has no expertise in this area and, even
in hiring additional new staff at a cost of $1.6 million
in the next biennium, it is questionable whether they
would do a better job of overseeing investment and
management of state endowments than those that have
fiduciary responsibility to do so. It is not clear why the
Texas County and District Retirement System and Texas
Municipal Retirement System should be included under
state oversight, as they receive no state funding.

Notes

SB 2567 passed the Senate, but died on the May
24 Major State Calendar in the House when no further
action was taken. A provision in SB 2567 authorizing
tuition revenue bonds for UTMB was enacted in HB 51
by Branch and a provision establishing a separate fund
and oversight for federal stimulus funds was enacted
in HB 4583 by Pitts. The HRO analysis of SB 2567
appeared in Part One of the May 24 Daily Floor Report.
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Banning smoking in certain public and work places

HB 5 by Crownover/ SB 544 by Ellis
Died in the House/ Died in the Senate
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HB 5, as reported by the House State Affairs
Committee, and SB 544, as reported by the Senate
Health and Human Services Committee, would have
prohibited a person from smoking:

in a public place or place of employment;

in restaurants and certain bars;

within 10 feet of the entrance of an enclosed

area in which smoking was prohibited;

e in the seating area at an outdoor arena, stadium,
or amphitheater; or

e in bleachers or grandstands for spectators at a

sporting or other public event.

HB 5/SB 544 would not have applied to:

e aprivate residence, except when used as a

child-care, adult-care, or health care facility;

a nursing home or long-term care facility;

a hotel or motel room designated as a smoking
room rented to a guest, if a maximum of 20
percent of the rooms rented to guests were
designated as smoking rooms, all smoking
rooms in the hotel or motel on the same floor
were contiguous, smoke did not enter a no
smoking area, and the non-smoking rooms were
not converted to smoking rooms;

e atobacco shop whose business primarily was
devoted to the sale of tobacco products and that
did not hold an alcoholic beverage permit or
license;

e a cigar bar whose business made at least 15
percent of gross sales in tobacco products and
held an alcoholic beverage permit or license;

e aprivate club that was not established for the
sole purpose of avoiding compliance with this
bill and did not employ anyone, unless the club
was being used for a public function; or

e the outdoor porch or patio of a bar or restaurant
that was for employee use only.

HB 5/SB 544 would have defined “public place”
as an enclosed indoor area that the public was invited
or permitted to enter. Examples would have included
restaurants, theaters, shopping malls, convention
facilities, buses, restrooms, specific bars, and facilities
of a state or local government, regardless of whether

the public was invited or permitted to enter, and other
common-use areas the public was invited or permitted
to enter.

HB 5/SB 544 would have set specific requirements
for a person in control of a public place or a place of
employment, including clearly and conspicuously
posting a “No Smoking” sign at each entrance and
removing all ashtrays from any area where smoking was
prohibited.

The Department of State Health Services (DSHS)
would have enforced the provisions of the bills.
A person could have filed a complaint with DSHS
concerning a violation. The bills would have allowed
DSHS, another state agency, or political subdivision
to inspect a public place or a place of employment. In
addition to other provided remedies, the attorney general
could have brought an action for injunctive relief to
enforce these requirements. DSHS would have been
required to engage in a continuing program to explain,
guide, and clarify the purpose and requirements of the
smoking restrictions to employers, owners, operators,
and managers.

A person smoking in a prohibited place would have
committed a Class C misdemeanor punishable by a fine
of no more than $50. A person with authority failing to
post appropriate signs and remove ashtrays from places
where smoking was prohibited in a public place or a
place of employment would have been guilty of a Class
C misdemeanor punishable by a maximum fine of $100.
If it was shown at trial that the person in control of the
public place or the place of employment had a previous
conviction for the same offense within one year, the fine
would have been $200 or less, and for a third offense,
the maximum fine would have been $500.

HB 5/SB 544 would have repealed Penal Code, sec.
48.01, which penalizes smoking in certain public places.
HB 5/SB 544 could not have been construed to permit
smoking where it was restricted by other laws.

HB 5/SB 544 would have preempted or superseded
a local ordinance, rule, or regulation that prohibited or
restricted smoking to a lesser degree than the bill. HB 5
would have preempted or superseded a local ordinance,
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rule, or regulation relating to smoking adopted after
May 15, 2009, by a political subdivision of this state
that prohibited or restricted smoking to a greater degree
than the bill, while SB 544 specifically would not have.

HB 5, unlike SB 544, would have excluded from
the bill counties with populations of fewer than 115,000
people, which would have excluded 226 of 254 Texas
counties.

HB 5, unlike SB 544, would have exempted
fraternal or veterans organizations and bars located
in areas not subject to local ordinances, rules, or
regulations restricting or prohibiting smoking and whose
gross sales were at least 75 percent from the sale of
alcoholic beverages. A person who owned a bar meeting
these requirements could have designated the property
as exempt from the smoking restrictions by posting
conspicuously on the property a statement that smoking
was permitted.

Supporters said

HB 5/SB 544 would help ensure that people had
access to clean air in public places and places of work,
including restaurants and certain bars. Smoke-free
policies are the most economical and effective way to
protect individuals from the unnecessary health risk of
second-hand smoke. Second-hand smoke kills 53,000
nonsmoking Americans every year and is a known cause
of lung cancer, heart disease, low birth weight, and
chronic lung ailments. Employees should not be forced
to choose between their health and their paycheck.
Twenty-five states have enacted similar anti-smoking
laws, and Texas should follow suit.

Opponents said

HB 5/SB 544 would infringe on the rights of
individuals and business property owners. It is a
constitutional and personal property issue, and
taxpaying citizens should not be told what to do with
their personal property. A person who wants to smoke a
legal product should have the right to do so as long as
the owner of the property allows it.

Imposing a statewide smoking ban would harm
businesses. Individual businesses or local governments
should set and control their own smoking restrictions
because they know what best benefits the local
economy.

Other opponents said

HB 5 provides a too-lenient level of smoking
restrictions that would do little to streamline the state’s
patchwork of smoking laws into one clear smoking ban.
If one business is required to abide by a smoking ban,
then all business should be required to do so.

HB 5 should not exclude more sparsely populated
counties because the people in these rural areas have
fewer employment options and are less able to leave a
place of work where they are exposed to second-hand
smoke.

Notes

HB 5 was reported favorably as substituted by the
House State Affairs Committee on May 8. SB 544 was
reported favorably as substituted by the Senate Health
and Human Services Committee on May 13 and placed
on the Intent Calendar. No further action was taken on
either bill.
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Restricting use of indoor tanning facility devices by minors

HB 1310 by Solomons
Generally effective January 1, 2010
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HB 1310 prohibits a child under 16-and-one-
half years old from using a tanning device that emits
ultraviolet radiation.

Persons under 18 years old but not younger than
16-and-one-half years old may use a tanning device
only if the person’s parent or legal guardian provides
written consent for the child to use the tanning device.
The parent or guardian must provide the written consent
in person at the facility and may revoke consent at any
time.

The minor also must provide the tanning facility
operator a written informed consent statement signed
by both the minor and a parent or legal guardian that
they have read and understood an advisory statement,
developed by the Texas Medical Board, warning of
the dangers of indoor and outdoor tanning and its
association with various health risks and agree that the
minor will wear protective eyewear at all times.

The date on which the new age requirements take
effect as well as when the new rules and statements
must be established is January 1, 2010, although the bill
technically is effective September 1, 2009.

Supporters said

HB 1310 would prohibit children under 16-and-one-
half years of age from using indoor tanning devices.
There is no adequate medical justification for full-body
indoor tanning, and younger children are at the highest
risk of developing skin cancer. By 16-and-one-half years
of age, the state deems teens responsible enough to
have their driver’s license, so they also are old enough
to understand the dangers of tanning and responsible
enough to tan with parental consent.

The bill would provide adequate information for
parents and teens to understand the health consequences
of indoor and outdoor tanning and would provide
parents with final discretion over protecting the
health and well-being of their minor child. The U.S.
Department of Health and Human Services considers
UV radiation to be a carcinogen. Long-term exposure
can increase the risk of melanoma — the form of skin

cancer with the highest mortality rate. UV radiation
also can cause eye damage, age skin, and suppress the
immune system. It is considered addictive because it
causes the body to release endorphins. Minors cannot
buy cigarettes, another well-known carcinogen, and
Texas should limit minors’ indoor tanning as well.

Any skin condition for which a doctor recommends
light treatment should be addressed in a controlled and
localized way through medical instruments in a doctor’s
office. HB 1310 would not adversely impact the
business of small tanning salon owners, because minors
still could use alternative tanning products offered by
tanning facilities, such as spray tans.

HB 1310 would acknowledge that a parent and a
minor over 16-and-one-half years old would have the
knowledge, given the advisory statement that must be
signed, of the risks of indoor tanning without the need
for a doctor’s participation in this decision. The consent
form would have to be signed in person at the facility to
ensure that the parent truly had signed the consent form
and that the minor had not forged this consent.

Opponents said

HB 1310 should not impose further restrictions
on tanning by minors, because the tanning industry
already has adequate oversight by the state and federal
governments and the bill would not improve public
health. It is rare that very young children use tanning
facilities, and those under 13 cannot tan without a
doctor’s prescription. Children 13 and over who tan
already are required to have parental consent, and
children ages 13 to 15 must have a parent at the facility
at all times while the child tans.

There are some skin conditions, including psoriasis
or eczema, for which a doctor would prescribe light
treatment. While such a procedure often would be
performed in a dermatologist’s office, HB 1310 should
not prevent children in rural areas that may not have
convenient access to treatment in a doctor’s office from
tanning for medical conditions under the supervision of
their parents.
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Ultimately, well-informed parents should have the
final say on whether their children tan, and HB 1310
would take away parents’ rights to decide what is an
acceptable health risk for a child who is 13 to 15 years
old. This bill would take away business unnecessarily
from the many small-business owners who operate
tanning facilities.

Other opponents said

HB 1310 would be beneficial in disallowing younger
children from tanning, but it would cause unnecessary
confusion by setting the age at which a child could
tan at 16-and-one-half years old. Teens could make
informed decisions about tanning at exactly 16. Using
this age rather than 16-and-one-half years old would
avoid business owners and tanning clients needing to
calculate the date on which a person had achieved the
legal age to tan.

The bill also should require persons under age 18 but
age 16 or older to obtain a doctor’s prescription to tan.
As a medical professional, a doctor is the best resource
to explain the health risks of tanning and would be able
to answer questions posed by the minor or parent about
tanning. Feedback on specific medical questions would
not be afforded by a simple medical advisory statement.

Notes

The HRO analysis of HB 1310 appeared in the
April 21 Daily Floor Report.
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Cancer Prevention and Research Institute of Texas

HB 1358 by Keffer
Effective June 19, 2009
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HB 1358 revises the composition and duties
of certain Cancer Prevention and Research Institute
committees, the grant-making process, and the powers
granted to the institute’s executive director.

The Oversight Committee will adopt the rules
governing the institute and its duties, including
the procedures for awarding grants. The Oversight
Committee will create an ad hoc committee on
childhood cancers and other ad hoc advisory committees
as necessary. A University Advisory Committee,
composed of at least nine members appointed by
certain university presidents and university system
chancellors, will advise the Oversight Committee
about the role of higher education institutions in cancer
research. Committee members, except for the Oversight
Committee, must disclose to the executive director any
interest they hold in a matter before their committee
and must recuse themselves from decisions on any such
matter.

The bill establishes a new grant-making process
in which Scientific Research and Prevention Programs
committees, composed of cancer prevention and
research experts appointed by the executive director
with majority approval of the Oversight Committee,
review grant applications and make recommendations
about the order in which the applications should be
funded. The executive director will submit to the
Oversight Committee a list, substantially based on
the recommendation of the Scientific Research and
Prevention Programs Committee, of grant applications
to fund. The Oversight Committee will fund the
grant applications in the order recommended by the
executive director, unless the committee overrides the
recommendations by a two-thirds vote.

Grant recipients must undergo regular inspection
and progress reviews. The executive director
may terminate grants that do not meet contractual
obligations. Not more than 5 percent of money
awarded during any year may be used for facility
purchase, construction, remodel, or renovation. Any
money awarded for these purposes must benefit cancer
prevention and research.

Supporters said

HB 1358 would revise the structure of the Cancer
Prevention and Research Institute of Texas by providing
greater flexibility for input from diverse expert
resources and minimizing the potential for conflicts
of interest. The Oversight Committee, which would
cast the final vote on what grants would be awarded,
would be able to form expert ad hoc committees to
advise them on whatever matter they deemed necessary.
The executive director also could appoint Scientific
Research and Prevention Programs committees with
diverse expertise to make recommendations about what
grants should be funded. The revised structure the bill
would create would be similar to the flexible committee
structure of the National Cancer Institute.

The bill would eliminate the role that
representatives of institutions of higher education could
play in influencing the decisions made concerning grant
awards because these representatives unavoidably have
conflicts of interest when their institutions could be
the recipients of a grant. Conflicts of interest further
would be prevented by the requirement that committee
members disclose the interests they held in matters
before their committee and recuse themselves from
decisions regarding matters in which they held an
interest.

HB 1358 would not vest too much authority in the
institute’s executive director. The executive director
would be chosen by the Oversight Committee through
an elaborate vetting process that ensured only the most
highly qualified and professional candidate was chosen.
The executive director’s funding recommendations
would be based on the recommendations of a committee
of experts. The Oversight Committee could vote to
disregard the executive director’s recommendations if
they were not in the best interest of the institute and
the state. The executive director only could terminate
a grant if it was determined that a recipient was not
meeting contractual obligations, and the rule-making
authority of the Oversight Board would ensure
procedures could be established, if necessary, to review
the grounds on which the executive director decided to
terminate a grant.
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Opponents said

HB 1358 would vest too much authority
in the institute’s executive director. Under this
bill, the executive director would make the final
recommendations for grant funding to the Oversight
Committee, rather than a diverse, expert Scientific
Research and Prevention Programs committee.
Further, these recommendations would be based on the
suggestions of a Scientific Research and Prevention
Programs committee that the executive director had
appointed, rather than the current structure under which
the committee would be appointed by various officials
to represent the geographic and cultural diversity of the
state. Finally, the bill would not provide any check on
the authority that it would grant to the executive director
to terminate any grant that did not meet contractual
obligations. Under these provisions, the executive
director singularly would wield too much decision-
making power in the use of up to $300 million per year
of funding that voters had approved with the expectation
that these funds would be governed in a different way.

Notes

The HRO analysis of HB 1358 appeared in Part
One of the May 6 Daily Floor Report.
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Extending Medicaid continuous eligibility

HB 1541 by S. Turner
Died in House Calendars Committee
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HB 1541 would have required that, subject to
certain conditions, a child under age 19 who qualified
for Children’s Medicaid remain eligible until the
carlier of the first anniversary of the date the child was
determined eligible or the child’s 19th birthday. The
extension from the current six months of continuous
eligibility to 12 months of continuous eligibility for the
Children’s Medicaid Program would have occurred only
during the fiscal 2010-11 biennium and only if:

e Texas had qualified, based on the state’s
unemployment rate, for a certain increase to the
Federal Medical Assistance Percentage (FMAP)
authorized in the American Recovery and
Reinvestment Act of 2009; and

e federal funds received from the FMAP increase
made available general revenue funds otherwise
appropriated to the Health and Human Services
Commission (HHSC) that could be used for the
eligibility extension.

Supporters said

By extending the period of continuous eligibility
for Children’s Medicaid from six months to 12 months,
HB 1541 would ensure more children in need received
higher-quality, uninterrupted health care. Twelve-month
continuous eligibility already exists in Texas’ Children’s
Health Insurance Program and Medicaid newborn
and maternity coverage. Eighteen other states have
12-month continuous eligibility for their full Children’s
Medicaid programs.

Many children disenrolled from Children’s
Medicaid at six months have been dropped due to
application processing errors or have experienced brief
periods of ineligibility and re-enroll a short time later.
If these children instead remained eligible for Medicaid
for 12 months, they likely would have better health
outcomes. Studies indicate that children with continuous
health coverage are more likely to receive preventative
care and less likely to experience delays in receiving
necessary health care. Shorter eligibility periods not
only may reduce child health outcomes but also may
increase health care costs because children’s conditions
may worsen, leading to avoidable hospitalizations or
other more costly treatments.

Extending Children’s Medicaid eligibility to
12 months would cut the application processing
workload in half for the state’s eligibility determination
system, which has been particularly troubled due to
staffing shortages and issues with the new eligibility
determination system. According to federal law, 95
percent of all applications for the Medicaid program
should be processed within 45 days of application.
However, in July 2009, only 78 percent of Medicaid
applications were processed on time. Many children
also are denied eligibility improperly. With a decreased
workload, eligibility staff could process more
applications on time and more accurately.

Implementation of 12 months of continuous
eligibility would reduce significantly the number of
uninsured children in Texas, estimated to be 1.5 million
in 2007. Estimates of the increase to the number of
children who would be enrolled in Children’s Medicaid
in 2011 range from about 260,000 to 380,000. This
dramatic increase in the number of insured children
would be well worth the costs.

Direct estimates of the cost of implementing
continuous eligibility fail to account for the many
ways this change would save the state money. HHSC
has reported that only a quarter of children leaving
Medicaid had other insurance coverage. The charity
healthcare that children disenrolled from Medicaid
might seek in their communities would not be paid
for with the significant federal Medicaid match. Some
who required care for which they could not pay would
create uncompensated care costs that had to be absorbed
by local taxpayers. The state Medicaid program
pays more for many children who are dropped from
Medicaid coverage after six months and later re-enroll
because they often must be treated for costly conditions
that could have been avoided with uninterrupted,
preventative care.

Also, state application processing and other
costs would be reduced significantly when verifying
eligibility only once a year. Costs for the administration
of Medicaid managed care health plans would decline
due to reduced disenrollment and reenrollment of
eligible children.
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Finally, billions of dollars of general revenue
funds would be made available specifically by the
FMAP enhancement in the federal Recovery Act. HB
1541 would allow these funds to be “reinvested” in
the Medicaid program during fiscal 2010-11 when
most of the “freed” general revenue funds would be
appropriated to unrelated programs and services.

Opponents said

HB 1541 would cost nearly $300 million in general
revenue funds during fiscal 2010-11, according to the
Legislative Budget Board. Texas should not be making
this investment when it could mean taxpayers with their
own unsubsidized health care expenses would pay for
the health coverage of many children who no longer
were eligible for Medicaid.

A family’s financial circumstances can change
drastically over the course of a year. Every state dollar
spent by a government assistance program on a person
who is not eligible forfeits the opportunity to spend
that money on someone more in need. The current six-
month eligibility period ensures the best stewardship
of taxpayer funds because it provides a reasonable
eligibility period that minimizes administrative costs
yet ensures that only those who remain eligible after six
months continue receiving coverage.

Given the value of Children’s Medicaid benefits, it
is not asking too much to require that families reapply
for coverage every six months. To the extent that
problems with the eligibility determination system
cause some inappropriate denials of Medicaid coverage,
resources should be spent on fixing the system, not
changing public policy to accommodate the troubled
program.

Notes

The House Human Services Committee heard seven
bills that would have extended the eligibility period for
Children’s Medicaid to 12 months. It reported HB 1541
favorably, as substituted, but the bill died in the House
Calendars Committee when no further action was taken.
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Newborn screening and retention of newborns’ genetic material

HB 1672 by Crownover/ HB 1795 by Pierson

Effective May 27, 2009/ Effective September 1, 2009
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HB 1672 revises statutes governing retention by the
Department of State Health Services (DSHS) of genetic
material from newborn screening tests and requires the
department to add sickle-cell trait to the list of diseases
for which the newborn screening program provides
detection and treatment.

DSHS must develop a disclosure statement, which
will be included with the form DSHS develops to
explain newborn screening to parents, that informs
them that the genetic material obtained for their child’s
screening may be retained for use by DSHS or an
approved lab and how the material is managed and
used. DSHS must establish procedures for a physician
attending a newborn or the person attending the
newborn’s delivery to verify that the disclosure has
been provided to the parent or guardian of the newborn.
The disclosure statement must be provided in one of
two permissible formats that gives parents the option
to sign a form and indicate to DSHS that their child’s
genetic material must be destroyed on completion of the
newborn screening tests.

A parent or guardian may submit a signed, written
statement to DSHS prohibiting the retention and use of
a child’s genetic material for purposes other than the
authorized newborn screening. Adults also may file with
DSHS a written statement instructing the department
or an approved lab to destroy their genetic material that
was obtained for newborn screening. Within 60 days of
receipt of these statements, the genetic material must be
destroyed.

Reports, records, and information related to genetic
material collected for a newborn screening are not
subject to subpoena or disclosure under public records
provisions. Such documents may not otherwise be
released unless the release meets criteria established
by HB 1672, such as obtaining consent as required.
Officers or employees of the state or a DSHS contractor
or subcontractor may not be examined in judicial or
administrative proceedings about the existence or
contents of records, reports, or other information made
confidential by HB 1672 unless otherwise authorized by
the bill.

The speaker of the House must charge a committee
to conduct and report on the results of an interim study

on newborn screening in Texas. The study will address
disclosure of the retention of genetic material and
possible procedures to notify parents and guardians of
the destruction of a retained specimen.

Supporters of HB 1672 said

HB 1672 would require disclosure to parents that
genetic material collected for health-critical newborn
screenings will be retained by DSHS following testing.
It also would provide a straightforward method by
which parents could direct DSHS to destroy their
children’s genetic material so it could not be used
for future research. The bill would put in statute the
stringent confidentiality standards that DSHS already
applies to the use of retained genetic material.

Research on the “de-identified” genetic material
retained following newborn screenings can lead to
breakthroughs in the treatment and prevention of
conditions such as autism and premature birth and can
assist in other disease research, such as cancer. The
material retained by DSHS is uniquely critical for such
research because DSHS maintains the largest sample of
de-identified newborn genetic material in the nation.

While research using this genetic material, which
DSHS already retains, may serve an invaluable public
health purpose, HB 1672 would acknowledge that some
parents have personal concerns about the retention of
their children’s genetic material and would make the
retention and use of this material more transparent. Even
if parents did not have immediate concerns prompting
them to request destruction of their children’s genetic
material, HB 1672 would allow a parent to submit such
a request if concerns arose at a future date.

The disclosure process required in HB 1672 would
not cost the state anything and would be the most
efficient way to disclose the genetic material retention
policy. The disclosure could be developed this summer
in conjunction with DSHS’s planned development of
other forms, and it would be distributed with the other
materials already provided to newborns’ parents.

Proposals requiring an informed consent process
— disclosing information to parents directly, requiring
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parents to sign a consent form, and then sending signed
consent forms to DSHS — would be unnecessarily
burdensome and costly to the state and health providers.
DSHS would have to carry out an extensive process to
develop the consent form, a system for consent form
submission, and a system to store the forms and track
whether a parent had granted consent. The associated
costs would be particularly unnecessary in light of
current privacy safeguards and those added by HB
1672. Not only is all personally identifiable information
removed from the specimens, but only DSHS staff
have access to the personal information database, and
the research request process is structured to protect
confidentiality.

In addition, the elaborate nature of a consent
process could cause needless alarm among parents
who previously would not have been concerned about
retention of the genetic material. Such alarm could
cause a disproportionate number of parents to decline
consent, which could negatively affect the amount of
data collected.

The genetic material legally obtained through the
newborn screening program meets the definition of a
state record as machine-readable information received
on behalf of a state agency. As such, this material
may be retained for an appropriate amount of time as
dictated by state records retention statutes. Despite this
fact, some have expressed concerns that the retention
constitutes an unlawful search and seizure in violation
of the Fourth Amendment of the U.S. Constitution.
Such concerns are unfounded because passive consent
to retention of the materials would be implicit when
parents knew that they could request that the genetic
material be destroyed, but did not.

Opponents of HB 1672 said

Although HB 1672 would improve existing law
by requiring DSHS to inform parents about retention
of newborn genetic material, the approach used in
the bill would not eliminate the possibility that new
parents could leave the hospital unaware that their
child’s genetic material will be retained. The bill better
would safeguard a parent’s right to protect their child’s
confidentiality by establishing an “opt-in” process for
retention of genetic material, in which a child’s genetic
material could not be retained without the signed,
informed consent of a parent.

Instead, HB 1672 would allow DSHS to establish
the procedures by which physicians or other people
responsible for attending a newborn’s delivery verified
that they had provided parents with the required
disclosure. Without extremely explicit procedures,
confusion could occur about who was responsible
for providing the disclosure statement if multiple
people attended a newborn’s delivery. This confusion
could lead to the medical team’s failure to provide the
disclosure to some parents.

Given the potential that some parents might not
receive the disclosure statement due to this bill’s “opt-
out” disclosure policy, parents may later discover that
their child’s genetic material was subject to uses of
which they may not approve. Although a parent may
feel comfortable with the permitted uses of retained
genetic material in HB 1672, the permissible uses of
this material could be expanded in future years in ways
to which many people would object. Should genetic
information ever become available to employers, they
could discriminate in their choice of job applicants
based on the applicants’ genetic predispositions. If
law enforcement were provided access to this retained
genetic material, they might attempt to use this
information in investigations, which could infringe on a
person’s right against self-incrimination.

Further, a lawsuit was filed in March against DSHS
in U.S. district court in San Antonio, Beleno v. Texas
Department of State Health Services, in which the
plaintiffs — five parents of newborns whose genetic
material was collected and retained — alleged that
DSHS’s retention of newborn genetic material violated
the Fourth Amendment’s prohibition against unlawful
search and seizure when their children’s confidential
genetic information was taken and stored without their
consent.

HB 1795 requires the Department of State
Health Services (DSHS) to increase the number of
screening tests conducted on newborns to include the
screenings for all core and secondary target conditions
recommended in “Newborn Screening: Toward a
Uniform Screening Panel and System” or to establish
a more stringent set of newborn screening guidelines,
if determined necessary. DSHS may exclude from the
required testing screening for galactose epimerase
and galactokinase. DSHS also may require additional
newborn screening tests based on the recommendations
of the Newborn Screening Advisory Committee
established by the bill.
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DSHS must establish the Newborn Screening
Advisory Committee to advise the department about
strategic planning, policy, rules, and services related to
newborn screening and additional newborn screening
tests. The advisory committee must include health care
providers, a hospital representative, people with family
members affected by conditions for which newborn
screening could be conducted, and people involved in
the delivery of newborn screening services, follow-up,
or treatment.

Unless she objects, a woman must be tested for
HIV infection at an exam conducted during her third
trimester of pregnancy or prior to delivery if there is no
record of test results from an HIV test conducted during
the woman’s third trimester. Unless a newborn’s parent
or guardian objects, a newborn must receive expedited
testing for HIV infection if the mother’s medical record
does not contain HIV infection test results from a
test performed in the third trimester of pregnancy or
immediately prior to delivery.

Supporters of HB 1795 said

HB 1795 could enhance the treatment potential
and quality of life for newborns who had one of the
additional 24 disorders for which DSHS would screen.
The conditions for which newborns are screened may
have no immediate visible effects, but if not detected
and treated early, could cause physical debilitation,
cognitive disabilities, or death. Many of the treatments
for these disorders can be as simple and inexpensive as
dietary changes.

One in 750 children is born with a genetic disorder
detectable by newborn screening. However, Texas is
among the bottom five states in the number of genetic
conditions screened for in newborns. The American
College of Medical Genetics, under commission by
the U.S. Department of Health and Human Services,
recommended that states screen newborns for 54 genetic
diseases. HB 1795 would bring Texas screening in line
with these expert recommendations.

The core screening panel includes screening for
the most severe form of galactosemia, a disorder that
can lead to serious developmental problems and death.
HB 1795 would allow DSHS to exclude screenings
for two less-severe forms of galactosemia — galactose
epimerase and galactokinase — which are more costly
to test for and do not cause death.

While some say additional screenings are too costly,
this argument fails to weigh the value of saving a child’s
life and fails to account for the costs saved for families,
insurers, and the Texas Medicaid program when early
diagnosis and intervention lead to less costly long-term
treatments.

HB 1795 also would add additional HIV testing
requirements for pregnant mothers who did not object
so that preventative treatment could occur to decrease
the chances of a mother transmitting HIV to her baby.
The transmission rate for HIV infection from mother to
infant is about 25 percent when HIV-infected mothers
do not undergo treatment and is less than 2 percent for
mothers who begin treatment while pregnant. The HIV
testing that would be required for newborns whose
mothers were not tested could identify infants who
were exposed to HIV but had not been infected. Early
treatment of these infants could prevent them from
being infected with HIV.

Opponents of HB 1795 said

HB 1795 would be too costly during difficult
fiscal times. The state already screens for most of
the disorders on the core panel recommended by the
American College of Medical Genetics. Screening
for the core panel is more critical than the secondary
targets that would be added by this bill because the core
panel represents the disorders that are more severe,
more prevalent, or more responsive to existing early
interventions.

Notes

The HRO analysis of HB 1672 appeared in the
April 7 Daily Floor Report.

The HRO analysis of HB 1795 appeared in the
May 13 Daily Floor Report. HB 1795 was amended on
the Senate floor on May 27 to include the provisions
about HIV infection testing included in SB 1886 by
Ellis, which passed the Senate, but died in the House
Public Health Committee.

The HRO analysis of SB 1720 by Uresti, the
Senate companion to HB 1795, appeared in the May
26 Daily Floor Report. SB 1720 passed the Senate, but
died on the May 26 Major State Calendar in the House
when no further action was taken. SB 1720 did not
include the HIV infection-testing provisions from SB
1886.
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CHIP eligibility and buy-in program

HB 2962 by Coleman/ SB 841 by Averitt
Died in Senate committee/ Died in the House
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SB 841/HB 2962 would have increased the
income eligibility level for the Children’s Health
Insurance Program (CHIP) to 300 percent of the federal
poverty level and would have established a CHIP buy-in
program for certain children whose net family incomes
were greater than 300 percent but did not exceed 400
percent of the federal poverty level.

Increased CHIP eligibility. CHIP enrollees whose
net family incomes were greater than 200 percent,
but did not exceed 300 percent, of the federal poverty
level would have paid a share of CHIP plan costs not
to exceed 5 percent of an enrollee’s net family income.
The premium would have been about 2.5 percent of the
enrollee’s net family income.

The measure of net family income on which
eligibility would have been based would have allowed a
deduction for both child-care expenses and child support
payments. The assets test would have applied to children
whose net family income was 250 percent or greater of
the federal poverty level. The calculation of allowable
assets would have been modified, and the allowable
asset limit would have been increased to $20,000.

Applicants for coverage who met the extended
eligibility criteria and who had health coverage within
180 days of application would not have received
coverage until 180 days after the last date on which the
applicant had health coverage.

CHIP buy-in. The HHSC executive commissioner
would have adopted eligibility and payment
requirements for a CHIP buy-in program that would
have allowed certain children whose net family incomes
were greater than 300 percent, but did not exceed
400 percent, of the federal poverty level to buy CHIP
coverage for at least the full cost HHSC would pay for
coverage. Children would have been eligible for the
CHIP buy-in program only if they had been enrolled
in CHIP or Children’s Medicaid but no longer were
eligible based on an increase in net family income and
lack of access to adequate health coverage through an
employer-sponsored health plan.

HHSC could have adopted rules, benefits coverage,
and procedures for CHIP buy-in enrollees that were
different than those adopted for CHIP enrollees at 300

percent or less of the federal poverty level. Provisions
for the CHIP buy-in program would have been required
to discourage employers from discontinuing health
coverage for employees’ children and individuals

from opting to enroll their children in the CHIP buy-in
program when they had other health coverage options.
A child whose CHIP buy-in program coverage was
terminated due to nonpayment could not have been re-
enrolled in the program for the duration of a lock-out
period.

Community outreach. The bill would have
established methods by which HHSC would have been
required to improve the effectiveness of community
outreach efforts for CHIP. The methods would have
included enhancing existing public education, assistance
with applications, and issue resolution in eligibility
determination processes.

Eligibility determination process. The executive
commissioner would have adopted a corrective action
plan if for three consecutive months less than 90 percent
of CHIP applications or recertifications were processed
accurately through either of the state’s eligibility
processing systems. The executive commissioner would
have adopted processes to reduce eligibility denials due
to applications with missing information and would
have established requirements for HHSC to attempt to
contact applicants with missing information before an
application was denied.

Miscellaneous provisions. Telephone call
resolution standards and processes would have been
developed to ensure that calls regarding questions,
issues, and complaints successfully were resolved by
call center or agency staff. The bill would have required
HHSC to implement a federally required prospective
payment system for CHIP services provided in federally
qualified health centers and rural health clinics.

Supporters said

SB 841/HB 2962 would enhance access to
affordable health coverage for Texas children by
increasing eligibility for CHIP to 300 percent of the
federal poverty level. It also would establish a program
by which the families of children whose net incomes
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were greater than 300 percent but did not exceed 400
percent of the federal poverty level could buy CHIP
coverage at full cost.

Children with health insurance are more likely
to be vaccinated against major illnesses. Lack of
insurance can lead to more illness, which causes poorer
educational performance because children miss more
days of school. Through the relatively low cost of
providing health coverage, the state can achieve high
returns on child well-being.

The CHIP eligibility levels established in this
bill would be appropriate to fill the gap in available
coverage for the many lower-income children who do
not have access to affordable health coverage. Only 49
percent of employers offer health coverage to families.
Without an employer’s contribution to premiums, most
uninsured families must turn to coverage in the private,
individual market, which often is prohibitively costly
for even the most basic plans.

Middle-income families with incomes just above
200 percent of the federal poverty level are the fastest-
growing uninsured population, largely because of the
increasing cost of health coverage. Between 2000 and
2006 in Texas, family health insurance premiums rose
5.1 times faster than median family income. SB 841/HB
2962 would raise CHIP eligibility to 300 percent of the
federal poverty level to capture the growing population
of families in the income range that lacks other
insurance options. The buy-in program would provide
reasonably priced coverage to children with family
incomes up to 400 percent of the federal poverty level.

SB 841/HB 2962 would provide appropriate
protections to prevent families from enrolling children
in CHIP when they otherwise had private coverage
options. Studies have shown that crowd-out of private
insurance coverage by public programs is negligible
when a 180-day waiting period is implemented, as
would be the case for the new CHIP income eligibility
levels established by this bill. In addition, studies
indicate that when offered employer-based health
coverage, only 8 percent reject it. The bill also would
increase cost-sharing requirements for families with
higher incomes to reflect their greater ability to pay.

The costs of this bill would be very reasonable
considering the benefits to the health of Texas children
and when balancing the cost savings that would be
achieved by reducing the uncompensated care costs
paid for uninsured children. With no other alternative,

parents often take their sick, uninsured children to
hospital emergency rooms, which provide the most
costly care. The burden of uncompensated care costs
ultimately falls to taxpayers and other health consumers
through increased local taxes or increased insurance
premiums.

In addition, Texas loses the opportunity to leverage
federal matching funds when the state does not cover
all populations that could be eligible for CHIP. The
federal government pays for 72 cents of every dollar
spent in Texas on CHIP. Texas taxpayer dollars also are
redistributed to other states when Texas does not use its
full CHIP allotment.

The bill would enhance outreach and education
efforts to enroll more eligible children in CHIP. In 2007,
more than 1.4 million Texas children were uninsured.
HHSC projects the number of children eligible for, but
not enrolled in, CHIP and Children’s Medicaid in 2009
to be 850,000. If all of these children were enrolled
in the appropriate benefit program, the uninsured rate
among Texas children would be cut in half.

By providing more assistance to people applying
for CHIP and implementing processes to streamline
eligibility determination, fewer “procedural denials”
would result due to issues like missing paperwork. Also,
problems with the current eligibility determination
system have caused application processing times to
exceed federal standards, and applicants have had issues
with application processing errors. SB 841/HB 2962
would require HHSC to enhance assistance to applicants
in resolving problems encountered during the eligibility
determination process. Corrective action plans could
be implemented to address ongoing issues with the
eligibility determination system.

Opponents said

SB 841/HB 2962 would expand CHIP eligibility
to cover children whose family incomes exceeded the
levels for which the program was created. CHIP was
designed to provide health coverage to the children
of low-income, working families who had no private
coverage alternative.

The increase in CHIP eligibility to 300 percent of
the federal poverty level would cause Texas taxpayers
to subsidize the health coverage provided to children in
families of four with incomes up to $66,540. A variety
of private healthcare options would be affordable for
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families below this income level if a consumer was
willing to do the research to find a plan best-suited to
that family’s needs. Even with the current 200 percent
eligibility level for CHIP, more than 170,000 eligible
children still are not yet enrolled. It does not make sense
to spend more resources on expanding eligibility for
CHIP when many children already in need have not
been served.

Given projected budget shortfalls for the next
biennium, Texas needs to be wiser in its use of limited
funds. The resources devoted to this bill would be
spent more effectively on enhancing private insurance
alternatives. The primary issue with the health insurance
market is cost. Decreasing the cost of health coverage
would allow more businesses to resume offering health
coverage and would make more private, individual
market options affordable. Texas could make a major
advance toward the goal of reducing health insurance
costs by reducing the number of insurance coverage
mandates. Instead of taking this approach, SB 841/

HB 2962 would expand a taxpayer-funded program to
members of the middle class.

Notes

SB 841 passed the Senate, but died on the May 25
Major State Calendar in the House when no further
action was taken. The HRO analysis of SB 841
appeared in the May 25 Daily Floor Report.

HB 2962 passed the House, but died in the Senate
Finance Committee when no further action was taken.
The HRO analysis of HB 2962 appeared in the May
14 Daily Floor Report.

The conference committee report for SB 2080 by
Uresti, which concerns child abuse and neglect and
assistance for adoptive parents and foster care providers,
would have expanded CHIP eligibility to 300 percent of
the federal poverty level, among other revisions to the
program. These CHIP revisions were stripped from the
version of SB 2080 that ultimately was enacted.
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Pay-for-performance and other health care payment initiatives

SB 7 by Nelson/ SB 8 by Nelson/ HB 1218 by D. Howard/ SB 10 by Duncan/ HB 4586 by Pitts

Died in the House/ Died in the House/ Effective September 1, 2009/ Died in the House/

Effective June 19, 2009
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SB 7 would have implemented a number of
initiatives intended to improve the quality of care and
efficiency of services provided in the Medicaid program
and Children’s Health Insurance Program (CHIP),
including pay-for-performance initiatives.

Pay-for-performance pilot programs. Pay-for-
performance payment systems would have been defined
as systems for compensating health care providers or
facilities for health care services based on their meeting
or exceeding defined performance measures. Cost
savings under a pay-for-performance system could have
been shared with participating providers and facilities.

SB 7 would have required the Health and Human
Services Commission (HHSC) to establish one or more
pilot programs to test pay-for-performance payment
systems to reimburse health care providers or facilities
participating in CHIP or Medicaid, if feasible and
cost-effective to the state. The pilots would have been
selected from proposals made by health care providers
and facilities or by disease or care management
organizations, or adapted from payment methodologies
that were used in the Medicare program.

Quality-of-care standards, evidence-based protocols,
and measureable goals for the pilot programs would
have been established in consultation with an advisory
committee that included certain health care practitioners
and representatives of health care consumers, certain
hospitals, a care management organization, and
a member of the Advisory Panel on Health Care-
Associated Infections and Preventable Adverse Events.
Efficiency performance standards also could have been
established, as long as the standards did not encourage
limits on medically necessary services.

Pay-for-performance incentives for nursing
facilities. SB 7 would have required the HHSC
executive commissioner to establish, if feasible, an
incentive payment program for nursing facilities that
was designed to improve the quality of care and service
provided to Medicaid recipients. The pilot program
would have provided additional payments to nursing
facilities that met or exceeded certain standards.
Measures could have included quality of life, level
of person-centered care, recipient and employee
satisfaction, staff retention and turnover, regulatory

compliance, and other factors. To be eligible for an
incentive payment, a nursing facility would have had to
meet or exceed performance thresholds for at least two
of the performance measures, at least one of which was
an indicator of quality of care.

Quality-based hospital reimbursement system.
HHSC would have established a quality-based hospital
reimbursement system intended to align Medicaid
provider payment incentives with improved quality
of care, to promote coordination of health care, and
to reduce potentially preventable complications and
readmissions.

In phase one, the HHSC executive commissioner
would have adopted rules to identify potentially
preventable readmissions of Medicaid recipients to
hospitals, collected data on present-on-admission
indicators of potentially preventable readmissions, and
provided a confidential report to each Texas hospital on
the hospital’s performance. Hospitals would have had
two years during which they adjusted their practices to
prevent potentially preventable readmissions. Existing
payment methods for hospitals would have been
modified to allow HHSC to classify more accurately
specific patient populations and account for severity of
patient illness and mortality risk.

In phase two, HHSC would have adjusted
Medicaid reimbursements to hospitals based on
performance in reducing potentially preventable
readmissions. Adjustments would have been focused
on addressing potentially preventable readmissions
that were continuing, significant problems. During
phase three, HHSC would have studied and reported
on the feasibility of collecting data about potentially
preventable complications that resulted from care or
treatment provided during a hospital stay, adjusting
Medicaid reimbursements based on reductions in those
complications, and developing reconsideration review
processes that provided basic due process in challenging
a reimbursement adjustment.

SB 8 would have expanded the purpose of
the Texas Health Services Authority to include
researching, developing, supporting, and promoting
recommended strategies to improve the quality of
health care funded by both public and private payors
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and to increase accountability and transparency. To
accomplish these goals, the authority would have been
required to examine standards, strategies, and payment
methodologies used by the federal Medicare program or
created by certain nationally recognized organizations
that address health care quality and efficiency. The
authority’s recommendations would have been reviewed
for safety, effectiveness, timeliness, efficiency, equity,
and patient-centeredness.

The recommendations would have included
evidence-based best practice standards for health care
facilities and practitioners, performance measures
for health care practitioners, and improved payment
methods. The authority would have developed and
promoted:

e strategies to require or encourage health
care practitioners and facilities to adhere to
the evidence-based best practice standards
developed,

e performance measures to evaluate the quality
of care that a patient population received from
health care practitioners or facilities and to
compare and report on the relative performance
of similar practitioners and facilities;

e standards for technology to collect information
that measured medical outcomes, quality of
care, and adherence to evidence-based best
practices; and

e alternative payment methods for health care
payors that recognized the investments needed
to deliver primary care in a patient-centered
medical home and provided rewards for
improving efficiency, promoting high-quality
patient care, and using evidence-based best
practices.

The authority would have conducted or contracted
for studies to:

e develop payment incentives to increase access
to primary care; and

e develop payment methods based on risk-
adjusted episodes of care that created incentives
for higher-quality services and a reduction in
unnecessary services.

HB 1218, which was enacted and took effect
September 1, 2009, implements several health
information technology initiatives, including requiring
the HHSC executive commissioner to establish, if

feasible, a quality-of-care health information exchange
in which the commission exchanges information with
participating nursing facilities about performance
measures to improve the quality of care and services
provided to Medicaid recipients. Nursing facilities
may receive incentive payments to encourage their
participation if money has been appropriated for that
purpose. The executive commissioner may determine
the amount of incentive payment and may enter into a
contract for data collection, data analysis, and technical
support services.

The performance measures must be recognized by
the executive commissioner as valid indicators of the
overall quality of care received by Medicaid recipients
and designed to encourage and reward evidence-based
practices in nursing facilities. Measures may assess
quality of life, level of person-centered care, recipient
and employee satisfaction, staff retention and turnover,
regulatory compliance, and other factors. The executive
commissioner must maximize the use of information
technology and limit the number of performance
measures to achieve administrative cost efficiency and
to avoid an unreasonable administrative burden on
participating nursing facilities.

SB 10 would have authorized the board of trustees
of the Employees Retirement System (ERS) to establish
one or more pilot programs to compensate health care
providers under an alternative system to the traditional
fee-for-service payments made under the ERS group
benefits program. An alternative payment system would
have included any type of payment system other than
fee-for-service, including:

e a global payment system, which makes a
predetermined payment per enrollee for a
specified period, without regard to the quantity
of services provided;

e an episode-based bundled system, which makes
a flat payment for all services provided in
connection with a single episode of medical
care;

e a pay-for-performance system, which pays
a provider for meeting or exceeding certain
defined performance measures, including
potentially paying bonuses or a share of realized
savings; and

e ablended payment system that includes one
or more features of a global payment, pay-
for-performance, and episode-based bundled
system.
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The ERS board would have ensured that a coverage
plan in the pilot program was at least equivalent to the
basic coverage plan provided to state employees. Pilot
programs would have been required to include policies
and practices designed to ensure high-quality, effective
health care, including policies to promote clinical
integration — networks of health care providers who
actively evaluate and modify practice patterns by the
network’s participants. To the extent practicable, the
pilot program would have been based on nationally
recognized quality-of-care standards and evidence-based
best practices.

The ERS board would have had authority to extend
a pilot program and make it permanent. The program
could have been limited to one or more geographical
regions or health care networks. The bill would
have established a pilot program evaluation process
and required that programs ensure the availability
of providers for plan enrollees and appropriate
compensation of health care providers.

HB 4586, the supplemental appropriations act,
which took effect June 19, 2009, authorizes ERS to
establish a pilot program under which physicians
and health care providers who provide services to
employees and retirees in the ERS group benefits
program are compensated under a system designed to
test alternatives to traditional fee-for-service payments.
The program must be based on nationally recognized
quality-of-care standards and evidence-based best
practices, to the extent practicable, and must include
policies designed to promote provider collaboration and
other policies as necessary to ensure high-quality and
effective health care services.

Supporters said

Pay-for-performance and other alternative payment
initiatives would improve the quality, safety, and
efficiency of health care delivery in Texas.

Alternative payment initiatives. With alternative
payment systems, Texas health care providers would
be rewarded for the quality of health care services
provided, not the quantity. The currently dominant
fee-for-service payment model encourages providers
to perform unnecessary procedures to obtain higher
reimbursements. At a minimum, fee-for-service does
not discourage doctors from taking an inefficient,
thoughtless approach to diagnoses when they may be
reimbursed for unnecessary tests run in lieu of spending
adequate time with a patient to narrow the diagnostic
focus.

Fee-for-service not only is needlessly costly but
discourages the delivery of the highest quality of care
because the most effective doctor who quickly addresses
a patient’s health problem at a lower overall cost does
not receive as much payment as a colleague treating
the same condition who struggled more to establish a
diagnosis and provided unnecessary services.

The various pilot programs and other payment
initiatives that have been proposed would allow
Texas to explore payment systems that provide health
care services on a global basis (per person), on an
episode basis (per disease or health care need), or on a
performance basis. Texas could determine the payment
methods that would produce the best outcomes along
a spectrum of measures, both for patient health and
savings to taxpayers.

In a pay-for-performance system, providers would
be rewarded for following evidence-based best practices
that could incorporate the wealth of knowledge
available from nationally recognized organizations with
the resources to aggregate health care data and establish
what provided the best, most efficient care. Such
payment initiatives also would reduce health spending
long term if doctors were reimbursed adequately for
preventative care that kept more of their patients out of
the hospital or emergency room.

Global and episodic payment systems would pay
providers a flat amount for patient care over a fixed
period of time or for a specific episode of treatments.
Such systems could lead to highly efficient care
because the doctors who would benefit most in such
systems would be those who skillfully could identify
and address their patients’ exact needs. These doctors
also would benefit by providing their patients with
quality, preventative care. Given that payments were
flat, doctors would benefit less financially from patients
they had to treat for costly illnesses that could have been
avoided with proper prevention.

Potentially preventable readmissions in
hospitals. The current structure of the Texas Medicaid
program causes Texas taxpayers to pay hospitals for
preventable mistakes. By allowing Medicaid to adjust
reimbursements to hospitals based on their reductions
in potentially preventable readmissions, hospitals would
have a greater incentive to make sure Medicaid patients
were treated effectively on their first hospital visit,
and the state would waste fewer Medicaid dollars on
subsequent, unnecessary treatments. Proposals to adjust
reimbursements to hospitals based on their reduction in
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potentially preventable readmissions would specify that
a hospital admission could be deemed preventable only
if linked to deficiencies identified in a patient’s care or
treatment during a previous hospital stay.

Opponents said

Most of Texas’ quality of care issues stem from
inadequate reimbursement rates for Medicaid providers.
Texas first should focus on providing adequate reim-
bursement to all Medicaid providers before diverting
limited resources to experiments with alternative pay-
ment systems that may not produce the outcomes that
policy-makers hope.

Alternative payment initiatives. Each of the
alternative payment systems would have risks if not
implemented properly. Alternative payment systems can
be abused or could have unintentional, punitive conse-
quences for health care providers. For example, without
proper safeguards, episode-based payment systems that
reimbursed doctors a fixed amount to address a single
condition could lead some doctors to cut corners in care
because they would benefit more financially from using
low-cost treatments, even if they were not as effective.

Also, a patient’s needs can be very nuanced, and it
is impossible for doctors to provide the best individual-
ized care to all of their patients if they follow cookie-
cutter best practice guidelines established for a pay-for-
performance system. However, doctors who deviate
from these guidelines could receive less reimbursement
even if they made a reasoned decision acknowledging
their patients’ unique needs.

Potentially preventable readmissions in hospi-
tals. Proposals to adjust Medicaid payments to hospitals
based on the finding of a potentially preventable read-
mission should not advance unless hospitals are ensured
the opportunity to weigh in on the definition of this
term. Current proposals would define “potentially pre-
ventable readmission” broadly, to include readmissions
for a condition or procedure that “indicates that a surgi-
cal intervention performed during a previous admission
was unsuccessful in achieving the anticipated outcome.”
Even the most skilled surgeons may not have a perfect
success rate given the challenging procedures they
undertake. This proposal, when interpreted too broadly,
could discourage surgeons from performing procedures
initially for fear they would have to perform reasonable
follow-up procedures in the future for which they may
not receive adequate reimbursement.

Notes

The HRO analysis of SB 7 appeared in the May 24
Daily Floor Report. Although SB 7 died in the House,
many SB 7 provisions were enacted substantially or in
part by other legislation.

HB 1218 by D. Howard was amended in the
Senate to include substantially the health information
exchange provisions of SB 7. The SB 7 provision about
pay-for-performance incentives for nursing facilities
was revised to become the HB 1218 quality of care
health information exchange for nursing facilities.
The quality-based hospital reimbursement system in
SB 7 was revised in HB 1218 so that hospitals must
provide information about preventable readmissions to
HHSC, but HHSC will not adjust hospital payments for
preventable readmissions. The HRO analysis of HB
1218 appeared in Part Two of the May 8 Daily Floor
Report.

A pilot program included in SB 7 to reduce obesity,
increase physical activity, and improve nutrition
among Medicaid and CHIP recipients was added as
an amendment to SB 870 by Lucio, which became
effective September 1, 2009. SB 870 passed the House
on the Local, Consent, and Resolutions Calendar and
was not analyzed in a Daily Floor Report.

Requirements from SB 7 for third-party health
insurers to provide timely information to HHSC about
their benefits coverage for Medicaid beneficiaries were
added as amendments to SB 531 by Patrick, which
became effective September 1, 2009. SB 531 passed the
House on the Local, Consent, and Resolutions Calendar
and was not analyzed in a Daily Floor Report.

Requirements from SB 7 for reporting on and denial
of payment for preventable adverse events were added
as amendments to SB 203 by Shapleigh, which became
effective September 1, 2009. SB 203 passed the House
on the Local, Consent, and Resolutions Calendar
and was not analyzed in a Daily Floor Report. Other
provisions of SB 203 are discussed starting on page 147
of this report.

The HRO analysis of SB 8 appeared in the May
25 Daily Floor Report. The HRO analysis of SB 10
appeared in the May 26 Daily Floor Report. The HRO
analysis of HB 4586 appeared in the April 16 Daily
Floor Report.
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Healthy Texas Program and promoting health coverage awareness

SB 78 by Nelson/ SB 6 by Duncan
Effective September 1, 2009/ Died in the House
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SB 78 establishes the Healthy Texas Program,
which provides an additional option for certain small
employers to obtain health coverage but is not intended
to diminish the availability of traditional small employer
health plan coverage. SB 78 also renames the Health
Coverage Awareness and Education Program the
TexLink to Health Coverage Program and revises the
program’s duties in informing and educating the public
about health coverage.

SB 6 would have established the Healthy Texas
Program in the same form as the program was enacted
in SB 78 (see Notes).

Healthy Texas Program. A small employer — an
employer with two to 50 employees — may obtain
a health benefit plan for its employees through the
Healthy Texas Program, if the employer meets the
following eligibility criteria:

e during the 12-month period before the date of
application, the small employer does not offer
employees group health benefits;

e the employer pays at least 30 percent of its full-
time employees annual wages that are less than
or equal to 300 percent of the federal poverty
level; and

e 60 percent or more of the employer’s eligible
employees elect to participate in the plan.

The commissioner of insurance is granted
rulemaking authority to alter certain eligibility criteria,
if necessary to prevent inappropriate substitution of
other health benefits plans for a Healthy Texas plan or
otherwise to fulfill the purposes of the program.

A small employer that purchases a qualifying
Healthy Texas health benefit plan must pay 50 percent
or more of the premium for each employee covered and
may elect to pay all or any portion of the premium for
dependent coverage.

Coverage. A Healthy Texas plan must include a
preexisting condition provision that meets the criteria
established for large and small employer health benefit
plans. Healthy Texas plans are not subject to a health
care service or benefit requirement unless a law
specifically applies the requirement to these plans.

A qualifying health benefit plan may provide
coverage only for in-plan services and benefits, except
for emergency care or other services not available
through a plan provider. In-plan services and benefits
must include inpatient and outpatient hospital services,
physician services, and prescription drug benefits.

The commissioner is granted rulemaking authority to
develop various coverage plans, approve additional
in-plan benefits, establish certain administrative

and operational procedures, and establish certain
monitoring, oversight, and strategic planning processes.

Plan rating. A health benefit plan issuer may use
only age and gender as case characteristics in setting
premium rates for a qualifying health benefit plan. In
setting premiums for Healthy Texas plans, a health
benefit plan issuer must apply rating factors consistently
with respect to all small employers in a class of business
and charge premium rates that are reasonable and reflect
objective differences in plan design. A health benefit
plan issuer must file premium rates with the Texas
Department of Insurance (TDI) for review and approval.

Healthy Texas Small Employer Premium
Stabilization Fund. SB 78 establishes the Healthy
Texas Small Employer Premium Stabilization Fund
from which health benefit plan issuers may receive
reimbursement for 80 percent per enrollee per year of
claims paid between $5,000 and $75,000. If the total
reimbursement amount requested by health benefit
plan issuers for a calendar year exceeds the amount
of funds available for distribution, the commissioner
must provide for the distribution of any available funds
in an amount proportional to a health plan issuer’s
share of total eligible claims paid. Enrollment will
be suspended if the total reported enrollment exceeds
the total eligible enrollment and likely will result in
anticipated expenditures in excess of the funds available
for distribution. Stop-loss insurance or reinsurance may
be purchased for the fund.

Up to 8 percent of the annual amount of the fund
may be used for public education, outreach, and
enrollment strategies targeted to small employers that
do not provide health insurance. The commissioner
must make any excess funds available for distribution
in the next calendar year. SB 78 establishes annual
reporting requirements for the fund. The commissioner
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may obtain the services of an independent organization
to administer the fund and submit required reports to
evaluate the operation of the fund.

Participation by health benefit plan issuers. Any
health benefit plan issuer may participate in Healthy
Texas, unless the commissioner establishes a rule
limiting participation. If participation is limited, the
commissioner will conduct a competitive procurement
process to select one or more health benefit plan issuers
with which to contract. The commissioner will establish
participation requirements applicable to regional and
local health care programs that consider the unique plan
designs, benefit levels, and participation criteria of each
program.

TexLink to Health Coverage Program. The duties
of the TexLink to Health Coverage Program include
educating the public about the availability and value
of health coverage, providing information on health
coverage options, promoting and developing new health
coverage options, and assisting small employers and
individuals seeking to purchase health coverage.

SB 78 requires TexLink to develop printed materials
designed to educate small employers, individuals, and
others about health coverage. TexLink also may produce
a newsletter about health coverage. Materials for the
program may include information about health plan
issuers but may not favor or endorse particular issuers.

The bill allows TexLink to undertake other health
coverage awareness and education efforts, including
establishing toll-free telephone options through which
callers can receive information about health insurance
coverage, establishing materials and a curriculum for
educating high school students, supporting colleges,
universities, and those seeking to develop community-
based health coverage for the uninsured, and conducting
health coverage fairs at which TexLink and health
plan issuers and agents may provide information to
attendees. TexLink will seek gifts and grants to fund
health coverage fairs.

TDI may undertake measures to educate small
employers and single-employee businesses about health
coverage options, how to establish health coverage
for their employees, and how to qualify for favorable
federal tax treatment on the coverage they obtain.

Supporters said

Healthy Texas Program. By establishing the
Healthy Texas Program, SB 78 would provide
affordable health coverage for small employers with
low-wage employees through an innovative public-
private partnership. Texas has the highest uninsured rate
of any state in the nation, with 6 million people, or 25.2
percent of the population, uninsured. This not only leads
to poor health outcomes for those who cannot afford
health care, which costs employers in lost productivity,
but also places the burden of uncompensated care costs
on the taxpayers of Texas through higher local taxes and
higher insurance premiums.

The Healthy Texas Program would lead to
a reduction in the number of uninsured and a
corresponding reduction in uncompensated care costs
and worker productivity losses. Although most Texans
obtain their health coverage through their employer, the
uninsured rate among employees of businesses with 24
or fewer workers is more than 44 percent. Only 32.2
percent of small employers with two to 50 employees
offered insurance in Texas in 2006, and employers
indicated in TDI focus groups that cost was the number
one reason they did not offer coverage.

The Healthy Texas Program significantly could
reduce small-employer premiums, which would allow
many more people to be insured. The program would
be modeled on the Healthy New York program, which
offers insurance premiums that are 30 percent lower
than premiums paid by those not insured through
Healthy New York. Insurers charge higher premiums
to smaller groups because they include fewer plan
participants over which to spread risk. The Healthy
Texas Program could reduce insurer risk by providing
participating insurers reinsurance, a type of insurance
obtained by insurers to protect against extraordinary
losses by policyholders. The state would pay for 80
percent of claims between $5,000 and $75,000.

Other elements of the program would reduce
costs or otherwise enable more small employers to
offer health coverage. Unlike in Texas’ broader small-
employer market, insurers could not use health status
when determining small-employer premiums, and TDI
would have to review and approve rates. Removing
health status from rate-setting would prevent a single
or handful of employees with higher health risks from
making the group’s premiums unaffordable. In the
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current small-employer market, some small employers
pay as much as $2,400 per employee per month;
rejected quotes for some employers have been even
higher than that. Also, small employer insurers require
75 percent of a business’ employees to participate in a
plan in order to offer coverage. Many small employers
cannot reach this threshold of participation, yet SB

78 would allow employers to join the Healthy Texas
Program if only 60 percent of employees participated.

The Healthy Texas Program would not be an
entitlement program and would cost only what the
Legislature chose to appropriate. Healthy Texas would
not compete with the small-employer insurance market
because eligibility would be limited to employers who
had not offered insurance during the prior year and
who had a workforce composed at least 30 percent of
low-wage earners making less than 300 percent of the
federal poverty level. Eligible employers that chose to
participate would be those that had wanted to provide
health coverage but had been prevented from doing so
because of costs or participation requirements.

TexLink to Health Coverage Program. The
revisions made to the TexLink to Health Coverage
Program would increase public awareness of the
benefits of health coverage and the available options
so that more uninsured people could identify insurance
plans that met their needs. TexLink also directly could
assist people or small employers with their technical
questions about coverage or educate small employers
on how to obtain plans for which they could receive the
most favorable federal tax treatment.

Continuing to allow TexLink to solicit gifts and
grants, including those from insurers, to fund outreach
efforts would be crucial. Given the difficult economic
times, the state is short on funding for non-essential
programs, yet consumers now more than ever need help
finding affordable insurance. Existing safeguards, such
as a required review by the Texas Ethics Commission
of TDI’s rules related to accepting donations, would
prevent inappropriate outcomes from occurring in
relation to gifts accepted from an insurer. Informational
materials distributed by TexLink cold not endorse one
health benefit issuer over another.

Opponents said

Healthy Texas Program. The Healthy Texas
Program would be yet another costly government
intervention in an insurance market that would be

served best by efforts to reduce health costs rather than
increasing subsidies. If the private, individual market
was subject to fewer mandates, for example, plan costs
would decline and fewer people would need to rely on
employers to subsidize their premium payments.

Depending on program enrollment, Healthy Texas
eventually could spend hundreds of millions of dollars
per fiscal year, much of which would be spent on people
who could afford private coverage. For an employer to
be eligible, the bill would require only that 30 percent
of an employer’s full-time employees receive annual
wages that are less than or equal to 300 percent of the
federal poverty level, which is $32,490 for a single
person in 2009. A variety of private health-care options
would be affordable for people above this income level
if they were willing to research plans best suited to their
needs. Limited state funds should be reserved for those
most in need, and the Healthy Texas funding would
be spent more appropriately on efforts to enroll those
eligible but not enrolled in programs such as CHIP.

TexLink to Health Coverage Program. SB 78
would make valuable improvements in public outreach
efforts about health coverage, but these efforts should
not have the potential to be funded by a health plan
issuer. For example, this bill would allow TexLink to
seek funding from a health insurer to hold a health
coverage fair. If such funding arrangements produced
the public perception of a special relationship between
TexLink and an insurer, consumers would have a
difficult time trusting that TDI was playing a neutral
role in regulating the insurance market. Such funding
arrangements would defeat the purpose of other
provisions that prohibit TexLink from favoring or
endorsing certain insurers in their publications.

Notes

SB 6 by Duncan, which passed the Senate, but died
on the May 24 Major State Calendar in the House when
no further action was taken, also would have established
the Healthy Texas Program. The HRO analysis of SB
6 appeared in the May 24 Daily Floor Report.

SB 78 by Nelson, which originally included only
the health coverage awareness and education promotion
program, was amended in conference committee
to include the Healthy Texas Program. The HRO
analysis of SB 78 appeared in the May 18 Daily Floor
Report.
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Informed consent for abortion, including mandatory ultrasound

SB 182 by Patrick
Died in the House
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SB 182, as reported by the House State Affairs
Committee, would have amended the Health and Safety
Code to add that consent to an abortion would have been
considered voluntary and informed only if a physician
or a physician’s agent:

e provided the pregnant woman with the printed
material she currently has a right to view;

e informed her that she was not required to review
those materials; and

e provided her with a form entitled “Ultrasound
Election” that stated “Texas law requires you
to undergo an ultrasound prior to receiving
an abortion,” with space for a woman to elect
whether or not to see and hear the ultrasound,
with the statement, “I am making this election
of my own free will and without coercion.”

The consent would have been voluntary and
informed only if the woman underwent an ultrasound
prior to the abortion, had been allowed to view and hear
it, and heard an explanation of the sounds and images,
including a medical description of the dimensions of the
embryo or fetus, the presence of cardiac activity, and
the presence of external members and internal organs.
Viewing and hearing the ultrasound would not have
been required if the women elected on the Ultrasound
Election form not to view the image or hear the
heartbeat or explanations.

The woman would have had to certify in a signed,
written statement that she was provided with the
required information and printed materials and that
they were explained to her. The required information
would have had to have been provided to the woman 24
hours prior to the abortion, and it could not have been
provided by audio or video recording. The physician
who would have performed the abortion would have to
have received a copy of the signed, written certification.

A physician could have performed an abortion
without obtaining informed consent in a medical
emergency and would have been required to include in
the patient’s medical records a statement signed by the
physician that certified the nature of the emergency. The
physician would have had to certify to the Department
of State Health Services the specific medical condition

that constituted the emergency no later than the seventh
day after the date the abortion was performed.

The bill would have defined “medical emergency”
to mean a condition that, in a physician’s good faith
clinical judgment, complicated the medical condition
of the pregnant woman and necessitated the immediate
abortion of her pregnancy to avert her death or to avoid
a serious risk of substantial impairment of a major
bodily function.

Supporters said

SB 182 would protect women’s health and
help ensure that a woman making a decision about
an abortion had access to all medical information
pertaining to the decision, including an ultrasound,
which gives a woman a clearer view of what she is
choosing and whom is affected by her decision. If
a woman elected not to view the image or hear the
ultrasound or explanation, she would not be required to
do so.

Clinics often conduct only perfunctory counseling
sessions before abortions and rush women through
the process without ensuring that they understand
the information and have considered their options.
Informing a woman fully of her unborn child’s
gestational development through ultrasound images
could reduce the number of abortions because it would
demonstrate more graphically the humanity of the child
in the womb.

Performing an ultrasound prior to an abortion
procedure already is the standard of care. It would pose
no additional cost to the woman seeking an abortion, as
most, if not all, clinics already include an ultrasound in
the price of the abortion.

Opponents said

Requiring a woman to have an ultrasound and elect
whether or not to see or hear it would inappropriately
emotionalize a woman’s decision. This bill would be
especially traumatic for victims of sexual assault and
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incest or women seeking an abortion due to a severe
fetal abnormality, as it would not exempt women in
these already painful situations.

The bill would needlessly infringe on a woman’s
relationship with her doctor. The doctor, in consultation
with the patient, should determine whether a woman
should undergo an ultrasound before an abortion.
Although a woman could choose not to view or hear
the ultrasound, it still would have to be performed,
regardless of whether it was medically necessary, adding
a needless cost to the procedure.

Notes
SB 182 passed the Senate by 20-10 on May 1, but
died on the May 26 Major State Calendar in the House

when no further action was taken.

The HRO analysis of SB 182 appeared in the May
26 Daily Floor Report.
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Medicaid buy-in program for children with developmental disabilities

SB 187 by Deuell
Effective September 1, 2009
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SB 187 requires the executive commissioner of
the Health and Human Services Commission to develop
and implement a Medicaid buy-in program for disabled
children whose family incomes do not exceed 300
percent of the federal poverty level. The commissioner
must adopt rules for this program, in accordance with
federal law, that establish eligibility and cost-sharing
requirements. Participants will pay monthly premiums
according to a sliding scale based on family income.

Supporters said

SB 187 would establish a Medicaid buy-in
program that would provide medical care and therapy
for children with significant physical or intellectual
disabilities. This program would assist families with
incomes of 300 percent or less of the federal poverty
level in paying the high cost of special needs care and
increase the quality of life for those children.

Children eligible for the buy-in program could
receive all the services they needed to remain healthy
and achieve a better quality of life. The cost of
even basic care for children with disabilities can be
significant. Many require durable medical equipment,

such as wheelchairs, and ongoing, costly drug therapies.

In addition, they may require speech, occupational, and
physical therapy at a young age in order to integrate
into the community and learn communication and self-
care skills. Children who need certain therapies but do
not receive them in the first six years of life may never
reach their full developmental potential.

A family of four making only $66,150 per year,
which is 300 percent of the federal poverty level,
cannot afford the out-of-pocket costs of medical care
and critical therapies for a child with disabilities.

Nor can most families afford private health coverage
that provides an adequate array of services. Without
proper health coverage or care, a child’s condition
often worsens or families may seek more costly care
in emergency rooms. Some families that grapple with
health costs would prefer to raise their children with
disabilities at home but find they must institutionalize
their children for them to receive care. Parents in

families that qualify for Medicaid coverage have taken
extreme measures such as divorcing or declining

job promotions in order to continue qualifying for
government-sponsored health coverage. A Medicaid
buy-in program would give families a positive option in
the midst of these detrimental alternatives.

The Medicaid buy-in program would include
safeguards, established in federal law, that would
prevent people from dropping private health coverage
in favor of more extensive Medicaid coverage. Eligible
children covered by employer-sponsored plans could
receive wrap-around Medicaid coverage for the
Medicaid-eligible services that their existing health
plans did not provide.

The Medicaid buy-in program would be a more
comprehensive and cost-effective program than a
child with disabilities could receive through other state
programs. The Medicaid program provides significantly
more services than Early Childhood Intervention, public
school-based programs, or even the Children’s Health
Insurance Program (CHIP).

Coverage under the state health insurance risk
pool, designed for the medically uninsurable, would
be unaffordable for most families under 300 percent of
the federal poverty level. Risk pool premiums are twice
the average premium that would be paid on the private
market, and plans may have high deductibles and are
subject to pre-existing condition exclusions.

The Medicaid buy-in program would achieve long-
term cost savings that could counterbalance much of the
program’s short-term Medicaid costs. Many children
with disabilities who are not eligible currently for
Medicaid services will be eligible for Medicaid services
when they turn 19 and the state no longer determines
their eligibility based on parental income. Without
having been able to capitalize on a Medicaid buy-in
program’s medical and therapeutic services at a young
age, which can dramatically increase developmental
capacity, many people with disabilities would be more
costly to the Medicaid program throughout the rest of
their lives.
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Opponents said

The state should not expand the Medicaid program.
A Medicaid buy-in program, even limited to coverage
of children with disabilities, annually would cost an
additional $59.3 million in general revenue funds by
fiscal 2014, according to the bill’s fiscal note. All states
are facing a fiscally challenging time. While other states
are cutting their Medicaid services, Texas is serving
its citizens well by maintaining existing Medicaid
programs.

The state already has established public-assistance
programs that provide health services for low-income
Texans most in need. The Medicaid program covers
children 18 and younger whose family incomes are at
or below 100 percent of the federal poverty level. CHIP
covers children whose family incomes are at or below
200 percent of the federal poverty level. In 2009, a
child in a family of four making up to $44,100 annually
would be eligible for CHIP.

The state health insurance risk pool was designed
for people with high-cost medical conditions who can
afford the cost of premiums. People with children with
special health care needs in families with incomes above
200 percent of the federal poverty level should be able
to afford these premiums.

Notes

The HRO analysis of HB 67 by Lucio, the House
companion to SB 187, appeared in Part One of the May
1 Daily Floor Report.
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Disease control outreach programs, including syringe exchange

SB 188 by Deuell
Died in the House
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SB 188 would have authorized local health
authorities or certain other local government entities
in counties with populations of 300,000 or more to
establish disease control outreach programs that could
have:

e provided for the anonymous exchange of used
syringes for an equal number of new syringes;

e assisted participants in obtaining health care
and other physical and mental health-related
services, including substance abuse treatment
and blood-borne disease testing; and

e offered education on the transmission and
prevention of communicable diseases, including
hepatitis C, hepatitis B, and HIV.

A disease control outreach program could have
charged a fee for each new syringe used in the program.
Program employees and volunteers would have been
required to follow procedures for the secure storage and
disposal of syringes.

A wholesale drug or device distributor could have
distributed syringes to a disease control outreach
program. It would have been a defense to prosecution
to offenses related to possession or delivery of drug
paraphernalia if a person manufactured syringes used
by a disease control program or used, possessed, or
delivered syringes for use by a program and presented
evidence showing that the person was an employee,
volunteer, or participant of the program.

An organization operating a disease control outreach
program annually would have had to provide the
Department of State Health Services with information
on program effectiveness, the program’s impact on
reducing the spread of communicable diseases, and the
program’s effect on injected drug use.

Supporters said

SB 188 would provide to certain communities the
option to establish disease control outreach programs,
including those that established anonymous syringe
exchanges, to enhance the health and safety of
community members. The programs would provide
public education to reduce the spread of communicable

diseases and assistance obtaining health services,
including substance abuse treatment referrals. Syringe
exchanges would make neighborhoods safer, because
drug addicts would be less likely to leave used
syringes in public or to hide them in places where law
enforcement or health care providers could be pricked
because the addict feared prosecution for syringe
possession.

Injection drug users not only infect themselves
with contaminated syringes but can spread blood-borne
diseases to their innocent children and sexual partners.
More than two decades of research shows that syringe
exchanges protect the health of injection drug users and
those they could infect. For example, a 1997 National
Institutes of Health consensus panel on HIV and a 2002
panel on hepatitis C recommended syringe exchange to
reduce transmission of these diseases. Based on an array
of studies, the HI'V panel said the programs could lead
to a 30 percent or greater reduction in HIV.

By reducing transmission of blood-borne diseases,
syringe exchanges also reduce health care costs to
individuals and the state. If a user is on public assistance
or must shift to public assistance as illness prevents
earning wages, the costs of treating HIV and hepatitis
shift to the Texas taxpayer. The combined Medicaid
cost to Texas for HIV/AIDS and hepatitis C in 2005 was
more than $110 million. Further costs are borne by local
taxpayers, who fund unreimbursed care provided to the
indigent at public hospitals.

Syringe exchanges are an effective way to connect
drug abusers with treatment programs and to provide
medical assistance to a population often lacking basic,
preventative health care. The National Institutes of
Health has stated that people in areas with syringe
exchange programs are more likely to enter drug
treatment. The syringe exchanges that would be
authorized by SB 188 would provide to volunteers
a chance to build trust with drug users who are
inaccessible through other forms of outreach and to
encourage them to seek treatment.

Reports from the U.S. General Accountability
Office, National Academy of Sciences, and the U.S.
Centers for Disease Control (CDC) have said there
is no evidence that syringe exchange programs
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increase illegal drug use. Another CDC study showed
no evidence that U.S. programs increase the total
number of discarded syringes in cities where they are
located. A study published in the American Journal of
Public Health concluded that Baltimore arrest rates in
program and non-program areas show syringe exchange
programs do not appear to be associated with increased
crime rates.

The author of a Vancouver study that often is
cited by opponents as demonstrating issues with
syringe exchanges has made public a statement that
her research was misused and the results of her study
were influenced by the higher risk nature of the study
participants and the coinciding emergence of use of a
specific drug that required more frequent injection. The
author of a Montreal study often cited by opponents has
indicated that the results of her study demonstrate the
need for more syringe exchanges because they typically
drive down HIV rates.

Opponents said

Any health benefits provided by syringe exchange
programs are overshadowed by the harmful message
they send that illegal drug use is condoned. Texas could
not send a clear message to adolescents that they should
not use illegal drugs if the state authorized community
programs that provided to an addict an instrument for
drug use.

The premise that drug abusers will risk an overdose
for a short-term high, yet consistently use clean syringes
to protect their long-term health, is questionable.
Syringe-sharing often persists among participants in
syringe exchange programs. The best way to squelch the
spread of disease from injection drug use is for people
to abstain from using illegal drugs. By authorizing
syringe exchanges for known drug users, SB 188 would
facilitate an illegal drug user’s addiction.

Many studies touted by advocates of syringe
exchange involve questionable experimental design,
including small sample sizes, problems with the
accuracy of self-reporting, and questionably drawn
causal relationships. For example, findings of decreased
disease transmission rates could be independently
attributable to the outreach and education efforts
associated with the syringe exchange programs, rather
than with the exchange efforts themselves. In addition,
not all studies show syringe exchange programs
in a positive light. A 1995 Montreal study showed

that injection drug users who used the local syringe
exchange program were more than twice as likely to
become infected with HIV as those who did not use the
syringe exchange. A Vancouver study showed AIDS
prevalence rose significantly in the first ten years the
program was in operation.

SB 188 would attract drug users to the areas in
which syringe exchanges operated. Areas with high
concentrations of drug users are linked with higher
crime rates, and drug dealers could be attracted to areas
that established syringe exchange programs because
they could provide a ready supply of clientele from the
surrounding neighborhoods. More local dealers also
could increase the exposure of local youth to drugs,
potentially starting them down the path to drug use
when they otherwise might not have been exposed to
this activity. Many neighborhood residents living near
syringe exchange programs have reported witnessing
increases in the number of discarded syringes in their
neighborhoods after a program began operating. It is
not fair to ask that certain neighborhoods suffer safety
risks and restrict their daily routines so that a syringe
exchange program can operate in a particular area.

Notes
SB 188 passed the Senate, but died on the May 21
General State Calendar in the House when no further

action was taken.

The HRO analysis of SB 188 by Deuell appeared
in Part Two of the May 21 Daily Floor Report.
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Denying Medicaid payments to hospitals for preventable conditions

SB 203 by Shapleigh
Effective September 1, 2009
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SB 203 expands the current reporting system for
health care-associated infections to include reporting
on preventable adverse events and requires the denial
or reduction of reimbursement under the Medicaid
program for preventable adverse events that occur in a
hospital setting.

Health care facilities must report to the Department
of State Health Services (DSHS) preventable adverse
events for which the Medicare program will not
reimburse health care facilities or that are included in
the list of adverse events identified by the National
Quality Forum. Certain adverse events included in
the National Quality Forum may be excluded if it is
determined that the adverse event was not preventable.
SB 203 provides for DSHS to compile and make
available to the public a summary of information,
by health care facility, on health care-associated
preventable adverse events.

The executive commissioner of the Health and
Human Services Commission (HHSC) must adopt rules
on the denial or reduction of Medicaid reimbursement
for preventable adverse events that occur in a hospital.
At a minimum, reimbursement denials and reductions
will be imposed for the same types of health care-
associated adverse conditions and the same types of
health care providers and facilities for which denials
and reductions occur in the Medicare program. HHSC
may impose reimbursement denials or reductions for
other preventable adverse events that cause patient death
or serious disability in health care settings, including
events on the list of adverse events identified by the
National Quality Forum.

Supporters said

SB 203 would save Texas money and encourage
better patient care by denying or reducing
reimbursement by the state Medicaid program for
preventable adverse events that occurred in a hospital.
In October 2008, the federal government began limiting
reimbursement to hospitals for Medicare claims
regarding preventable medical errors that can result in
serious health consequences for the patient. SB 203
would include all the conditions for which Medicare
limits or denies reimbursement, and more preventable

events could be added to Texas’ list in consultation with
an expert health care quality advisory committee.

A 1999 Institute of Medicine survey estimated that
nearly 100,000 deaths per year were due to preventable
errors, and direct and indirect costs related to such
errors could be as much as $29 billion annually. SB 203
would enhance patient safety because hospitals would
have a greater incentive to provide better care to patients
if the hospitals absorbed the cost of care for avoidable
conditions. Consumers also could make more well-
informed decisions about the facilities at which they
sought care based on the information made publicly
available about preventable conditions that occurred at
various health care facilities.

Texas would not be alone in pursuing the goals
of this bill. Almost 20 states already have or are
considering methods to eliminate payment for some
preventable medical conditions. Twenty-seven states
already collect data on medical errors.

SB 203 would not prohibit Medicaid reimbursement
for any infections except those that could have been
prevented by the hospital. The included infections
only would be those that the patient did not have upon
admission to the hospital and that occurred at a site on
which the hospital performed a procedure.

Opponents said

SB 203 would establish overly broad classifications
of infections as preventable, adverse conditions for
which a hospital would be subject to nonpayment
by Medicaid. Due to certain immune-compromising
conditions or the limited ability of some patients to
heal, some infections that develop during a patient’s
hospitalization are unavoidable even when the hospital
strictly adheres to appropriate protocols. Hospitals,
which already bear a large burden of the state’s
uncompensated care costs for the uninsured, should not
have to absorb the cost of treatment for unavoidable
infections acquired by Medicaid patients. SB 203 further
would harm hospitals that were not paid for treatment of
unavoidable infections by requiring HHSC to post on its
website the facilities and conditions for which Medicaid
payment was denied.
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Notes

SB 203 by Shapleigh passed the House on the
Local, Consent, and Resolutions Calendar and was not
analyzed in a Daily Floor Report.

SB 203 was amended to include the provisions
on reporting of and denial of reimbursement for
preventable conditions that had been included in SB 7,
which passed the Senate, but died on the May 24 Major
State Calendar in the House when no further action was
taken. The HRO analysis of SB 7 appeared in the
May 24 Daily Floor Report. The provisions of SB 7 are
discussed starting on page 134.

HB 852 by T. Smith would have enumerated a list
of preventable adverse conditions for which HHSC was
to deny payment for additional associated treatments.
Additional preventable adverse conditions could have
been added to the list for which Medicaid could deny
hospitals payment if these conditions were the same
type of conditions for which the federal Medicare
program limits reimbursement. HB 852 died on the
May 11 General State Calendar in the House when no
further action was taken. The HRO analysis of HB
852 appeared in Part Three of the May 11 Daily Floor
Report.
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Ban on foods with trans fats in certain food service establishments

SB 204 by Shapleigh/ HB 1523 by Alvarado
Died in the House
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SB 204 would have established a ban on serving,
in certain food service establishments, foods containing
trans fats. Trans fats would have been defined as
foods or food additives artificially created by partial
hydrogenation. The ban would not have applied to
nonprofits, volunteer fire departments, shelters, private
home kitchens, private catering, gasoline retailers, or
grocery stores.

The implementation of the ban would have been
staggered, first applying to certain foods served by
chains and franchises of food service establishments
that operated at 15 or more Texas locations. The ban
would have applied to all food service establishments
that were not exempted beginning September 1, 2011.
On or after this date, food service establishments could
not have prepared, packaged, stored, or served a food
that contained trans fat except for a food served in its
original package that contained less than 0.5 grams of
trans fat per serving.

Food service establishments would have had to
maintain the original federally required food label
for any food or food additive that contained fat. The
establishment would have had to make food labels
available to any person conducting an inspection of
the establishment for the Department of State Health
Services.

Similar to SB 204, HB 1523 also would have
established a ban on serving, in certain food service
establishments, foods containing trans fats. However,
HB 1523 would not have exempted grocery stores
from the ban on trans fats. HB 1523 also would have
exempted from the ban only nonprofits that served food
to the public four days or less each week rather than all
nonprofits.

Supporters said

SB 204/HB 1523 would enhance the health of
Texans by prohibiting food service establishments from
selling most foods with artificial trans fats. Trans fats
lower “good” cholesterol and raise “bad” cholesterol,
leading to clogged arteries, insulin resistance, and
serious health conditions such as heart disease,
stroke, and type 2 diabetes. These conditions often

are debilitating or deadly. Trans fats also contribute to
the obesity epidemic in Texas. Almost 28 percent of
Texas adults are obese, and that figure could climb to
more than 42 percent by 2040, according to the state
demographer.

The bill not only would increase quality of life
by reducing the incidence of serious health problems
associated with trans fats, but it also could save Texans
money. Both consumers and the state pay for health
services that could have been avoided by diets that
did not include artificial trans fats. Obesity-related
issues could cost Texans as much as $39 billion by
2040. In enacting SB 204/HB 1523, Texas would join
California, as well as major cities such as New York,
Philadelphia, and Boston, in providing citizens with
healthier food options. Restaurant chains and major
food manufacturers already are shifting to trans fat-free
foods because they are responding to what consumers
want.

Because of the phased-in approach to this bill, it
would not harm local businesses. They would have
ample opportunity to make changes to their ingredients
before the ban took effect. In light of the movement
toward trans fat-free foods, fewer businesses would
have to change food suppliers to meet the requirements
of the bill because food manufacturers are switching to
trans fat-free foods as well.

Opponents said

SB 204/HB1523 would be a government intrusion
into Texans’ right to choose what they eat and Texas
businesses’ right to choose the foods they serve. It
is a matter of personal choice and responsibility for
informed consumers to determine what they will eat,
including what health risks they are willing to assume.
If it was the will of consumers to stop eating trans
fats, then the market would stop producing them. In
fact, current market trends demonstrate declines in the
amount of artificial trans fats being produced. This
trend should be allowed to run its course until a natural
equilibrium is established between consumer demand
for trans fats and market supply.
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SB 204/HB 1523 would harm many businesses
that served food that was wholly or partly produced
by a manufacturer that used trans fats. Even though
this bill would provide an exemption from the trans
fat prohibition for businesses with existing contracts
for foods that included trans fats, businesses would
be required to change their food suppliers as soon as
existing contracts expired if their suppliers did not
eliminate trans fats from the foods they produced. This
could lead to losses for food businesses that relied on
a customer-base that expected continuity in the taste
of the foods they purchased. It also could increase
contracting costs for businesses that had to switch to
food distributors with which they lacked an established
relationship from which to negotiate lower prices.

Notes

SB 204 passed the Senate, but died on the May 23
General State Calendar in the House when no further
action was taken. The HRO analysis of SB 204
appeared in Part Two of the May 23 Daily Floor Report.

HB 1523 was reported favorably, as substituted,
by the House Public Health Committee, but died on the
May 11 General State Calendar when no further action
was taken. The HRO analysis of HB 1523 appeared in
Part Three of the May 11 Daily Floor Report.
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Managed care plans and out-of-network health care providers

SB 586 by Carona
Died in the House
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SB 586 would have established requirements for
the conduct of HMOs and insurers offering preferred
provider benefit plans with respect to providers who
share information with patients about in-network and
out-of-network health care.

An HMO would not have been allowed to terminate
participation of a physician or provider solely because
the physician or provider informed an enrollee of the
full range of physicians and providers available to the
enrollee, including in-network and out-of-network
providers, and the enrollee chose an out-of-network
provider. An HMO could not have prohibited or
discouraged a provider, as a condition of a contract with
that provider, from sharing with patients the availability
of facilities, both in-network and out-of-network, for the
treatment of their medical conditions.

An insurer could not have terminated an insured’s
participation in a preferred provider benefit plan solely
because the insured used an out-of-network provider
nor terminated the contract of a preferred provider
solely because the provider’s patients used out-of-
network providers. An insurer could not have penalized
a preferred provider for communicating with an insured
about the availability of out-of-network providers.

An insurer’s contract with a preferred provider
could have required that before the provider could make
an out-of-network referral for an insured, the preferred
provider would have to inform the insured of the option
to choose a preferred or out-of-network provider and
that the out-of-network provider could require more out-
of-pocket expenses. The preferred provider also would
have had to inform patients about any financial interest
the provider held in the out-of-network provider.

Supporters said

SB 586 would safeguard health care providers and
patients against insurer retribution for referral to or
use of out-of-network health care providers. Despite
terms in most contracts between insurers and health
care providers prohibiting the insurer’s influence on a
physician’s medical care decisions, many physicians
inappropriately have been penalized or even have had

their contract terminated for making out-of-network
referrals. Similarly, some insurers have ceased coverage
for consumers seeking out-of-network care.

When physicians feel threatened by insurers for
making out-of-network referrals, it can pose a dilemma
for physicians, who are obligated to make medical
decisions in the best interest of their patients yet are
financially dependent on the business that contracts with
insurers afford. While most contracts require a physician
to refer patients to an in-network provider when
possible, there are situations in which an out-of-network
provider or facility is better equipped to meet a patient’s
needs or is the only reasonably available provider or
facility. Particularly with respect to preferred provider
organizations, the insured pays extra for the flexibility
of using an out-of-network provider when appropriate,
even if the cost is higher. SB 586 would prevent insurers
from influencing a physician’s medical judgment and
would allow the insured to exercise the right to seek
medical services where and from whom they prefer.

The bill would not interfere with an insurer’s ability
to take action against a provider who truly was abusing
the system for personal gain. The protections for
physicians only would apply when they had informed
enrollees of the full range of medical providers available
to them. The bill would allow an insurer to require a
preferred provider to inform the insured of the available
medical providers and the potential to incur higher out-
of-pocket costs for out-of-network care.

Opponents said

SB 586 would hinder an HMO or insurer’s ability
to regulate its provider network in the best interest of
patients. As more physician-owned health facilities have
been established, physicians increasingly have been
encouraging their patients to use services at a facility
in which the physician held a financial interest, even if
there was a more convenient and less costly in-network
facility at which the patient could receive services. Such
referrals financially benefit the physician yet can lead
to much higher medical bills for patients. For example,
an in-network surgeon could see his patients at a private
office but encourage the patient to undergo the surgery
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at his physician-owned surgical center, where the patient
would have to pay more because the anesthesiologist
was an out-of-network provider.

Although the majority of physicians have their
patients’ best interests in mind, the bill would equip self-
interested physicians with grounds to challenge actions
taken by their contracting insurer to curb behaviors that
lead to needless out-of-pocket expenses for the insured.
It is not clear what information would be sufficient for
physicians to argue they had informed an enrollee of the
“full range” of in-network and out-of-network providers
available to them. Bad actors could provide minimal
information regarding in-network providers while
advocating for their out-of-network facility services.
Consumers with limited knowledge of their rights in
navigating the health care market would be inclined
to trust these doctors. The bill would minimize insurer
recourse in such situations.

Notes

SB 586 passed the Senate, but died on the May 22
General State Calendar in the House when no further
action was taken.

The HRO analysis of SB 586 appeared in Part
Two of the May 22 Daily Floor Report.
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Revising small and large employer health group cooperatives

SB 972 by Averitt
Died in the House
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SB 972 would have allowed health group
cooperatives to elect to treat participating employers
within the cooperative as separate employers for the
purpose of rating health benefit plans. The bill also
would have allowed, under specified circumstances,
eligible single-employee businesses to participate in a
health group cooperative.

Health group cooperative elections for rating. A
health group cooperative could have filed an election
to treat participating employers within the cooperative
as separate employers for purposes of rating health
benefit plans. The bill would have established notice
requirements for the health group cooperative to inform
participating employers and employers considering
joining the cooperative of this election. All plans
offered by the cooperative would have been required
to be made available to all employers covered by the
cooperative rather than to all employees participating in
the cooperative.

Single-employee businesses in health group
cooperatives. Eligible single-employee businesses
could have participated in a health group cooperative
if the cooperative elected to permit participation by
these employers and the cooperative also included small
employers, large employers, or both small and large
employers. The health group cooperative first would
have had to obtain a written agreement from a health
plan issuer to issue coverage to the cooperative if its
membership included single-employee businesses.
Single-employee businesses could not have joined a
sub(p) cooperative, which is a type of health group
cooperative that is limited to 50 or fewer employee
participants and is treated as a single small employer for
rate setting and for issuance and renewal of coverage.

Guaranteed issuance, rating requirements, and
mandated benefits applicable to small employers would
have applied to single-employee businesses that were
members of a health group cooperative.

A health group cooperative could have rescinded
its election to permit eligible single-employee
businesses to join the cooperative if the election to
allow coverage of these businesses had been in effect at
least two years and the cooperative met certain notice
requirements. A health group cooperative that had

made such a rescission could not have filed an election
to allow single-employee businesses to receive health
coverage through the cooperative for five years after the
rescission.

Supporters said

SB 972 would allow health group cooperatives to
determine if their members would benefit more if they
were treated separately or as a single employer for
rating purposes and would expand the opportunities
cooperatives afford people to obtain health coverage.

The flexibility that would be granted by the
bill to determine how a cooperative’s member
employers would be treated for rating purposes would
encourage more communities to establish health group
cooperatives and increase the local rate of insurance
coverage. All members of a health group cooperative
currently are treated as a single employer for the
purpose of setting premiums. This structure increases
premium costs for businesses with employees with
lower health risks to balance the higher coverage costs
for cooperative participants with greater health risks.
A health group cooperative does not serve its purpose
to insure more people if the businesses that have
employees with lower health risks drop health coverage
because they do not feel the benefits they receive
through the cooperative’s health plan are worth the
costs.

In addition, no employers benefit if the costs for an
insurer to offer health plans to a cooperative become so
great that the insurer ceases to offer the coverage. SB
972 would allow health group cooperatives to elect to
treat members separately for the purpose of rating if this
measure would prevent an insurer from ceasing to offer
coverage. A low percentage of small firms in Texas,
only 33.6 percent in 2005, offer health insurance, and
it is critical to Texas’ efforts to expand small employer
health coverage that cooperatives are maintained as a
viable coverage option.

Those who argue that employers that would like
to join a cooperative yet be treated separately for
rate-setting purposes should join a private purchasing
cooperative fail to acknowledge that private purchasing
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cooperatives do not afford all the benefits that a health
group cooperative does. Unlike standard private
purchasing cooperatives, health group cooperatives are
not required to offer all state-mandated health benefits.
They confer more stability by requiring members to
join for two years. Health group cooperatives also allow
the members to limit membership to employers from a
specific industry or to maintain the issuance and pricing
restriction benefits of a small employer health plan.

By allowing sole proprietors to join health group
cooperatives, SB 972 would expand the opportunities
for small business owners to obtain health coverage.
Some sole proprietors go without insurance because
premiums in the private, individual market are too high.
In this market, insurers also may refuse to cover a sole
proprietor.

A health group cooperative could elect whether
or not to allow single-employee businesses to
participate and could rescind this election at a later
date. With the option afforded by SB 972 to treat
participating employers separately for rating purposes,
a cooperative would be able to choose if the health risks
of participating sole proprietors were spread over the
cooperative at large or borne only through the premiums
paid by the sole proprietor. Single-employee businesses
would not be allowed to join sub(p) cooperatives,
because insurers are not allowed to decline coverage
to a sub(p) cooperative and it would be inappropriate
to compel them to assume the risk of coverage for sole
proprietors in a small group.

Opponents said

By allowing health group cooperatives to
elect to treat employers separately rather than as a
single employer for the purpose of rate setting, SB
972 could deny some employers one of the cost-
saving characteristics of health group cooperatives
that prompted them to join. In addition to reduced
administrative costs, health group cooperatives make
insurance affordable for small employers because the
treatment of all participating employers as a single
employer spreads risk, which reduces their premiums.

If a health group cooperative elected to treat
employers separately for rating purposes, many
participating small employers could drop health
coverage for their employees because they no longer
could afford the premiums. Those small employers
that recently had joined a cooperative could experience

major increases to their premiums in their second year
of coverage due to such an election, yet they would

be required to fulfill their two-year commitment

to participate in the cooperative unless they could
demonstrate financial hardship. The original form

of private purchasing cooperative already treats
participating employers separately for rating purposes,
so employers desiring this option should form a private
purchasing cooperative instead.

Notes

SB 972 passed the Senate, but died on the May 22
General State Calendar in the House when no further
action was taken. The HRO analysis of SB 972 by
Averitt appeared in Part Three of the May 22 Daily
Floor Report.

The companion bill, HB 2586 by Smithee, was
placed on the May 8 General State Calendar in the
House, but died when no further action was taken. The
HRO analysis of HB 2586 appeared in Part Six of the
May 8 Daily Floor Report.
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Employment of physicians by certain hospitals

SB 1500 by Duncan/ HB 3485 by Coleman
Died in the House/ Vetoed by the governor
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SB 1500 would have allowed the Dallas County
Hospital District — which performs business as the
Parkland Health and Hospital System — and certain
small, rural hospitals to employ physicians.

The Dallas County Hospital District could have
appointed, contracted for, or employed physicians,
dentists, and other health care providers. Employment
of physicians could have occurred only to fulfill the
district’s mandate to provide medical care for the
indigent and needy residents of the district. For all
matters relating to the practice of medicine, each
employed physician ultimately would have reported to
the chief medical officer of the district.

The district would have established a committee
of five physicians who would have ensured that district
policies allowed employed physicians to exercise
independent medical judgment in providing care to
patients. Committee members would have had to
disclose financial conflicts of interest and report to
the Texas Medical Board any event that the member
believed in good faith constituted a compromise of the
independent medical judgment of a physician in caring
for a patient.

Critical access or sole community hospitals that
had a medical staff of 15 or fewer physicians could have
employed a physician if the hospital was a certified non-
profit health corporation that met applicable statutory
and Texas Medical Board requirements. The bill would
have established guidelines for the policies a hospital
would have been required to adopt and enforce to ensure
that an employed physician exercised independent
medical judgment in the care of patients.

The bill would have established requirements for
the equal treatment by hospitals of employed and non-
employed physicians, including equal consideration for
physician credentials and privileges, and requirements
that hospital by-laws prevent discrimination against
or in favor of a physician based on the physician’s
employment status.

Hospitals could not have penalized a physician
or other person who reported a violation of corporate
practice of medicine statutes, laws regulating nonprofit
health corporations, or Medical Board rules, nor could a

physician making such a report in good faith have been
held civilly liable or disciplined by the Texas Medical
Board for the report.

The Texas Medical Board could have charged a
reasonable fee to certify a nonprofit health corporation
that employed physicians and to investigate the
organization’s compliance with applicable laws. Fines
and administrative remedies could have been applied for
violations.

Supporters said

SB 1500 would allow the Parkland Hospital
System and certain small, rural hospitals to employ
physicians to ensure adequate staffing to meet the needs
of the populations they serve. The bill would establish
mechanisms to ensure physicians could exert their
independent medical judgment without influence from
the hospital employing them.

The bill would confine the smaller hospitals that
were granted the right to employ physicians to those
with 15 or fewer physicians that were critical access or
sole community hospitals. These designations indicate
the particular need of these hospitals to have flexibility
in hiring practices because they provide health services
to populations with limited access to health care.

Since contract physicians earn a living according

to the volume of patients they see and the number

of procedures they perform, contracting with rural
hospitals may not provide adequate patient volume for
physicians to pay administrative costs for their practice.
The bill would allow the rural hospitals most in need

to recruit physicians with an employment package that
would afford a stable salary and defined benefits.

The Parkland Health System has a mandate
to provide medical care for the indigent and needy
residents of the district. Because these residents
often are unable to pay for their health services, it is
difficult to maintain adequate staffing to serve their
needs. The bill would acknowledge Parkland’s unique
circumstances in needing to provide a salary to doctors
who served patients whose payments would not be
sufficient to compensate a contracted doctor.

House Research Organization

Page 155



The bill would have many safeguards for physicians
to protect their independent medical judgment.
Employed Parkland physicians ultimately would report
to the chief medical officer, and their policies would
be governed by a committee of physicians. Safeguards
for the rural hospitals would include whistleblower
protections and policies designed to provide equal
privileges to and demand equal work requirements
of employed and contracted physicians. Employment
would be optional and not mandatory for physicians if
they were concerned about retaining independence in
their medical practice.

Texas already allows physicians to own hospitals
and doctors to be employees of state medical schools,
community health centers, and almost a dozen rural
hospitals. Many states have no prohibitions on hospital
employment of physicians.

Opponents said

SB 1500 would allow more hospitals to employ
physicians, a practice that never should occur because
it interferes with the physician’s ability to exercise
independent medical judgment. Even public and
nonprofit hospitals are motivated to keep costs low and
meet other business needs. These needs may cause a
hospital’s priorities to conflict with providing the best
course of treatment that most would enhance a patient’s
care and safety. It is impossible for an employed
physician to act independently of their employing
hospital’s influence. Even if the physician reported
to a medical professional, that physician’s salary and
benefits would be administered by employees, often
laypeople, of a corporate entity with incentives to
minimize the hospital’s operating budget.

Notes

The HRO analysis of SB 1500 appeared in Part
Two of the May 21 Daily Floor Report.

HB 3485 by Coleman was amended to enable
the Parkland Health System and certain small, rural
hospitals to employ physicians, but the bill was vetoed
by the governor. For more information on HB 3485, see
HRO Focus Report Number 81-7, Vetoes of Legislation,
81st Legislature, July 22, 2009, pp. 43-46.
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Funding incentives to promote more tier-one research universities

HB 51 by Branch/ HJR 14 by Corte
HB 51 generally effective September 1, 2009/
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HJR 14 effective pending voter approval on November 3, 2009

HB 51 creates new funding mechanisms and
incentives to promote the development of national
research universities. It rededicates the corpus of the
Permanent Higher Education Fund (PHEF) endowment;
requires a long-term strategic plan for each research
and emerging research university on how the institution
plans to achieve or enhance research recognition;
authorizes $150 million in tuition revenue bonds for
the University of Texas Medical Branch (UTMB) at
Galveston to assist in the recovery from Hurricane
Tke; allocates to eligible institutions the annual $262.5
million appropriation made through the Higher
Education Fund (HEF); authorizes excellence funding
and incentive grants for certain universities; establishes
performance incentive funding based on at-risk student
enrollments and graduation rates of students in high-
need fields; and requires a feasibility study on creating
a searchable database to track specialized technology
research projects conducted at public universities and
other state institutions.

The National Research University Fund (NRUF)
would be created, contingent on voter approval of a
proposed constitutional amendment in HJR 14. It would
provide a source of funding to enable emerging research
universities to achieve national prominence as major
research universities using money that has been invested
in the PHEF endowment. The corpus of the PHEF
endowment would be rededicated as the corpus of the
NRUF. Annual NRUF allocations to eligible institutions
would be based on the future earnings of the NRUF
corpus. In order to receive distributions from the NRUF,
eligible institutions must reach certain steps toward
designation as tier-one research institutions, including
expending at least $45 million in restricted research in
two consecutive years; have a total endowment of at
least $400 million; award 200 doctoral degrees per year;
and satisfy other academic standards.

HB 51 establishes three funding streams for
research and emerging research universities. The
Research University Development Fund (RUDF) will
provide funding to eligible research and emerging
research universities for recruitment and retention of
faculty and to promote increased research capacity.
Funding will be allocated to public universities based

on the total amount research funds expended over a
specified time. The Texas Research Incentive Program
(TRIP) will provide matching grants to emerging
research universities based on the amount of donations
from private sources or endowments to enhance research
productivity and faculty recruitment. Performance
incentive funding is for all general academic teaching
institutions. Using a system of weights and points,
allocations will be based on combinations of noncritical
and critical fields and at-risk and not at-risk students.
Institutions will qualify for incentive funds in proportion
to the increase in the average number of degrees
awarded each year.

The bill also authorizes an Excellence Awards
program for excellence in specific programs and
fields for general academic teaching institutions that
are not research universities or emerging research
universities. Excellence award funding is to encourage
the development of designated degree programs to the
highest national standards.

HJR 14 would amend the Texas Constitution to
establish the NRUF for the stated purpose of providing a
dedicated, independent, and equitable source of funding
to enable emerging research universities in Texas to
achieve national prominence. Funding would be derived
from investment earnings of the PHEF endowment,
which would be rededicated to become the corpus
for the NRUF. The University of Texas at Austin and
Texas A&M University would not be eligible to receive
money from the fund. An eligible state university could
use distributions from the fund only for the support and
maintenance of educational and general activities that
promote increased research capacity at the university.

Supporte