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SUBJECT: Limiting contractor liability for certain design defects 

 

COMMITTEE: Judiciary and Civil Jurisprudence — committee substitute recommended 

 

VOTE: 7 ayes — Leach, Dutton, Krause, Middleton, Moody, Schofield, Smith 

 

2 nays — Davis, Julie Johnson 

 

WITNESSES: For — Rita Conner, 360 Electrical; Clayton Utkov, Associated Builders 

and Contractors; Jeffrey Brannen, Balfour Beatty Construction, LLC; 

Jason Martin, JE Dunn Construction Company; Chris Lambert, L&O 

Electric, Inc., Central Texas Subcontractors Association, and Texas 

Construction Association; Dale Payne, Prism Electric; Fred Wilshusen, 

Texas Construction Association; (Registered, but did not testify: Corbin 

Van Arsdale, AGC-Texas Building Branch; Will McAdams, Associated 

Builders and Contractors of Texas; Jeff Bauknight, Associated Builders 

and Contractors of Texas and Secretary of the ABC State Board; CJ 

Tredway, Independent Electrical Contractors of Texas; Eric Woomer, 

Precast Concrete Manufacturers Association of Texas, Texas Crane 

Owners Association; Jennifer Fagan, Texas Construction Association; 

Tracey Borders, The Associated General Contractors of Texas-Highway, 

Heavy, Utilities and Industrial Branch; Leticia Van de Putte, Zachry) 

 

Against — Peyton McKnight, American Council of Engineering 

Companies of Texas; Scott Oliver, San Antonio Water System (SAWS); 

Richard A. (Tony) Bennett, Texas Association of Manufacturers; Hector 

Rivero, Texas Chemical Council; Shannon Ratliff, Texas Oil & Gas 

Association; Todd Staples, Texas Oil & Gas Association; Will 

Allensworth, Texas Society of Architects; Dan Hart, Texas Society of 

Architects; Sherena Shawrieh, Valero; Cathy Altman; (Registered, but did 

not testify: Joey Bennett, Armko Industries, Inc.; Jennifer Smith, 

Benbrook Water Authority; Melissa Shannon, Bexar County 

Commissioners Court; TJ Patterson, City of Fort Worth; Jamaal Smith, 

City of Houston and Office of the Mayor Sylvester Turner; Daniel 

Womack, Dow Chemical; Samantha Omey, ExxonMobil; Thamara 

Narvaez, Harris County Commissioners Court; Colby Nichols, Texas 
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Association of Community Schools and Texas Association of School 

Administrators; Becky Walker, Texas Society of Architects; Julie 

Wheeler, Travis County Commissioners Court) 

 

BACKGROUND: Government Code sec. 423.0045 defines "critical infrastructure facility" 

by listing specific types of facilities that are completely enclosed by a 

fence or other barrier designed to exclude intruders or clearly marked with 

a posted sign indicating that entry is forbidden, including certain refining, 

electrical, chemical, water, natural resources, telecommunications, 

processing, feeding, and infrastructure facilities. 

 

DIGEST: CSHB 1418 would limit the liability of contractors for consequences of 

defects in certain design documents provided to the contractor by certain 

parties under a contract for the construction or repair of an improvement 

to real property. The provisions of the bill could not be waived by a 

contractor, subcontractor, or owner, and a purported waiver in violation of 

the provisions would be void. 

 

Liability. A contractor would not be responsible for the consequences of 

defects in, and could not warranty the accuracy, adequacy, sufficiency, or 

suitability of plans, specifications, or other design or bid documents 

provided to the contractor by: 

 

 the person with whom the contractor entered into the contract; or 

 another person on behalf of the person with whom the contractor 

entered the contract. 

 

A contractor would be required to disclose in writing the existence of any 

known defect in the plans, specifications, or other design or bid 

documents that were discovered by the contractor before or during 

construction. The disclosure would have to be made to the person with 

whom the contractor entered into a contract within a reasonable time of 

learning of the defect, and a contractor's failure to disclose could result in 

liability for the consequences of defects that resulted. 

 

Exceptions. CSHB 1418 would not apply to a contract entered into by a 
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person for the construction or repair of a critical infrastructure facility or 

other facilities necessary to the operation of and directly related to the 

critical infrastructure facility owned or operated by the person.  

 

The bill would use a modified version of the Government Code sec. 

423.0045 definition of critical infrastructure facility, which would include 

pipelines and their related facilities, facilities to transmit or distribute 

electricity, and utility-scale water storage facilities. The absence of 

fencing or signage described in the Government Code definition would 

not disqualify an item from being classified or treated as a critical 

infrastructure facility under the bill.    

 

The bill also would not apply to the construction, repair, alteration, or 

remodeling of an improvement to real property if those services were 

provided under a design-build contract, and the part of the design 

documents for which the contractor was responsible under the contract 

was the part alleged to be defective. Design-build contract would be 

defined as a contract in which a single contractor agreed to: 

 

 construct, repair, alter, or remodel an improvement to real property; 

and  

 be responsible for the development of plans, specifications, or other 

design or bid documents used by the contractor for the 

improvement. 

 

Standard of care. Design services provided under a design-build contract 

would be subject to the same standard of care that would be required of 

architects or engineers performing design services under a construction 

contract. The standard of care would require that the services be 

performed with the professional skill and care ordinarily provided by 

competent architects or engineers practicing under the same or similar 

circumstances and professional license. A provision in a contract that 

established a different standard of care would be void and unenforceable, 

and the standard of care provided in the bill would apply to the 

performance of the architectural or engineering services. 
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The bill would take effect September 1, 2021, and would apply only to a 

contract entered into on or after that date. An original contract would be 

governed by the law in effect when the original contract was entered into, 

even if a subcontract or purchase order for providing labor or materials 

associated with the original contract was subsequently entered into. 

 

SUPPORTERS 

SAY: 

CSHB 1418 would provide needed protection for construction teams that 

often assume liability for defects in design plans and specifications that 

they had no hand in creating by clarifying contractor liability in statute 

and prohibiting the waiver of liability protections for certain contractors. 

The bill would promote fairness and personal responsibility for both the 

design professionals and the contractors by ensuring that the party 

responsible for the plans and specifications is the party liable for any 

defects in those plans and specifications.  

 

Texas is one of two states where a contractor can bear the liability for 

defects in construction that are based on construction documents prepared 

or procured by the owner, owner's agent, or design professional. Every 

other state follows the doctrine laid out in the 1918 U.S. Supreme Court 

case, United States v. Spearin, which ruled that in a building project 

involving owners and contractors, the owner assumes the risk for owner-

provided plans and specifications, allowing the contractor to rely on the 

accuracy and sufficiency of the plans provided. 

 

Contractors on construction projects often are provided with incomplete 

design documents open to interpretation that the contractor is obligated to 

follow under the contract, even if the contractor finds a defect in the 

documents. To stay competitive, contractors in Texas often assume 

liability for those defects in the provided documents and are subsequently 

contractually required to attempt compliance with the incomplete design 

documents. The liability protections for contractors provided by the bill 

would remedy this by simply ensuring that parties are responsible for their 

own work product. A contractor would be required to disclose defects 

within a reasonable time and would be subject to liability for failure to do 

so. The bill would not prohibit a lawsuit against a contractor or shield a 

contractor from liability for the contractor's own actions. 
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The bill's prohibition on waiving the contractor liability protections is 

necessary to ensure fairness in negotiations on construction contracts and   

is critical to the bill's successful implementation. Currently, leverage often 

is minimal by the time a contractor enters the process and begins 

negotiations, and the waiver would provide more opportunity to negotiate 

fair allocation of risk. If the bill were implemented without the non-wavier 

provision, owners would likely require contractors to waive all of the bill's 

provisions to receive a contract.  

 

CRITICS 

SAY: 

CSHB 1418's prohibition on waiving the contractor liability protections 

would undermine the ability of the parties involved in a construction 

contract to leverage and negotiate for risk allocation in the complex 

building process. Construction projects are imbued with risk and 

oftentimes are incredibly complex, requiring the collaboration of all 

parties involved. Through this collaborative process, the parties are able to 

allocate risk appropriately, and by undermining the ability to negotiate 

risk and reward, the bill could change a collaborative process into a 

contentious one. 

 

OTHER 

CRITICS 

SAY: 

CSHB 1418's exemption for critical infrastructure facilities would exclude 

other industries in Texas that also could benefit from exemption, 

bifurcating Texas industries regarding construction law. 

 


