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The “right to sue”
Texas has been aleader in enacting legis ation to regulate managed health

Box: Applying and careand in defining enrollees’ recourse against decisions made by or on behalf

Interpreting ERISA of health-maintenance organi zations (HM Os). Congress has considered
proposals similar to Texas' law, and many other states have adopted or

Joint negotiations by considered such proposals. But health-care providers, HM Os, consumers, and

physicians lawyers still have concerns about these laws, and federal and state courts are

hearing challengesto several aspects.

Box: Doctor Protections

Managed care, or health-care coverage that controls or influencesa
patient’ s use of servicesand providers, has become the dominant health-care
delivery system, covering two-thirds of the U.S. population, according to
Managed Care On-Line, an Internet managed-care resource company. HMOs,
which provide managed care on aprepaid basis, cover about 3.9 million Texans
for general health-care services, or almost 20 percent of the state’ s population,
according to the Texas Department of Insurance (TDI).

Managed-care plans steadily have replaced indemnity health plans, which
pay providers for each service rendered, or on afee-for-service basis.
Managed-care plans have becomeincreasingly attractiveto employerssince

the late 1980s because of rising health-care costs and the limitations of
indemnity insurance plansin ensuring the provision of cost-
effectivehealth-careservices.

Texas system of managed health care
may undergo further scrutiny by the 77th
Legislature because of issues raised by

patients, doctors, and HMOs.

Thisreport briefly describesthe history, debate,
court challenges, and current federal and state
legidlative proposal s surrounding three major
components of Texas' managed-care law: patient
protections, the “right to sue,” and provisions allowing
doctorsto join together to negotiate contracts with HMOs
and other managed-care providers.

Number 77-2



Page 2

House Research Organization

Patient protections

“Patient protections’ generally refer to consumer- and
doctor-supported requirementsimposed by government on
HMOs or other managed-care organizations. These
provisionsoften relateto physician contracting and payment,
communicationswith enrollees, benefit coverage, and
complaints and appeals. Congress has debated patient-
protection provisions for the past few sessions, and most
states have implemented or are considering them.

The Texas Legidlaturefirst enacted patient-protection
legislationin 1995 (HB 2766 by Smithee). Gov. George
W. Bush vetoed the bill, saying it would have imposed
many new regulations at a significant cost to government
and private employers. However, asdirected in Bush' sveto
message, TDI promulgated pati ent-protection regul ations
in 1996. The Legidature substantially placed the regulations
into law in 1997 by enacting SB 385 by Sibley and SB
383 by Cain. At that time, Texas became the first state to
enact comprehensive patient-protection|egislation.

The major componentsof Texas patient-protection
legislation asoriginally enacted required HM Osto:

* receiveacertificate of authority from theinsurance
commissioner before operating asHM Os and to submit
information covering their network configurations,
arrangements for compensating providers, and other
data;

* comply with certain practices for contracting with
health-care providers, including prohibitions agai nst
retaliating against providerswho appeal HM O decisions
and against using financial incentivesthat induce
physiciansto limit necessary services;

*  cover out-of-network referralsfor medically necessary
services;

* provideenrolleeswith clearly written descriptions of
theHM O’ sterms and conditions and of enrollees
optionsin selecting and changing their primary-care
physicians,

*  edtablish standards and processesfor quality assurance
and complaint management; and

* defineemergency careintheir benefit policiesas
heslth-care servicesthat eval uate and stabilize medical
conditions of such onset and severity that a prudent
layperson would believethat the condition required
immediate medical care.

Supporters of these bills said they would help ensure
patients' access to appropriate care, safeguard physician-

patient relationships, give consumersnecessary information
to choose HM Osthat meet their needs, and give health-care
providers due process during plan application and contract
termination. They said that heal th-care costs would not
increase because HM Osin Texas had been complying
with similar regulations for more than ayear.

Opponents said the billswould exceed regul atory
requirements and would cause undue government
involvement inHMOs' business decisionsand contractual
negotiations, which, in turn, would increase health-care
costs and hurt consumers. They also said the provisions
would do moreto improve providers' bank accounts
than to protect patients from harm.

Suit and settlement. In December 1998, Attorney
General Dan Moralesfiled suit against six HMOsin the
250th Judicial District Court in Austin, alleging that the
HM Os had used financial incentivesthat encouraged
physiciansto limit care, a practice prohibited under the
Insurance Code, art. 20A.14(l). For example, Morales
alleged that, in regard to certain services, some HMOs
had rewarded physicianswith bonusesfor staying within a
predetermined budget and had charged physiciansfor
coststhat camein over budget. He also accused the HM Os
of giving enrollees deceptiveinformation about plan
coverage. The HM Os generally responded that their
arrangementswith providerswerenot illegal and reflected
standard practices approved by TDI and the federal
Health Care Financing Administration, which administers
Medicareand Medicaid.

The six HMOs sued by Morales were AetnaU.S.
Hedthcare, AetnaHealth Plans of North Texas, NY LCare
Health Care Plans of the Southwest, NY L Care Health
Care Plans of the Gulf Coast, Humana Health Plan of
Texas, and Pacificare of Texas. Since then, thetwo Aetna
plans have merged, as have the two NY L Care plans.

In April 2000, Aetna settled its portion of the lawsuit
by agreeing to halt the practice of rewarding or fining
doctors on the basis of a predetermined budget for
services. In the settlement, called the Assurance of
Voluntary Compliance (AVC), Aetnaalso agreed to:

* accept adefinition of medically necessary care;

* limit arrangementswith risk-bearing network
providersto those that would support continued
enrollee care in the face of extraordinary costs,

* notdiscriminate against enrolleeswith acute, chronic,
disabling, or life-threatening conditions;
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* createanindependent ombudsman’ sofficeto help
CONSUMers;

e cover experimental or investigativetherapiesunder
certain circumstances,

* alow enrolleesto continue seeing their doctorswho
drop out of the plan network through the end of the
enrollee' splanyear;

e assign, only with an enrollee' s approval, adoctor
other than the enrollee’ s primary-care physician to
direct theenrollee sinpatient care;

* accept limitations on changing prescription coverage
during a contract year; and

* waiveany preemption defense based on thefedera
Employee Retirement Income Security Act (ERISA),
which exempts some health plansfrom state regul ation.

Aetnaagreed to define medically necessary care as
“health care services and suppliesthat under the applicable
standard of care are appropriate: @) to improve or preserve
health, life, or function; or b) to slow the deterioration of
health, life, or function; or c) for the early screening,
prevention, eva uation, diagnosisor trestment of adisease,
condition, illnessor injury.”

Determining whether a

Supporters hailed the settlement asamodd for similar
suits pending across the country and for the remaining
Texas lawsuits against Humana, PacifiCare, and NY L Care.
They said the AV C would not drive up health-care costs
but would give consumers more power over their health-
care choices and doctors more control over medical care.
They also said the AV C more clearly specifies patient
protections now in law and gives the state clear authority
to sue Aetnafor violations of the AV C by waiving any
protections the firm might claim under ERISA.

Critics of the AV C said the settlement was too easy
on Aetnabecause it simply forced the company to comply
with current law without being fined for past practices
that had harmed patients or being required to compensate
the state for costs of investigation and litigation. They also
said the agreement would be successful only if adequately
monitored and enforced and might have no long-term
benefit for consumers, sinceit ends December 31, 2002.
Somea so predicted that Aetnawould attempt to compensate
for itsloss of certain cost controls by raising insurance
premiums.

Some critics said the AV C was not a strong enough
watchdog instrument. For example,

serviceismedically necessary
alsowouldinvolvedetermining
whether the servicesand
suppliesare cost-effective. A
treatment would be considered
cost-effectiveif it wastheleast
expensive of two or more

Concerns over the terms of the
state’s settlement of a legal
dispute with Aetna may trigger
legislative proposals to address
State regulation of HMOs.

they said, it gave consumers no
additional rightsto sue HMOs or
to enforcethe settlement provisions.
They noted that all actions against
Aetna had to go through the Office
of the Attorney General (OAG),
which, in the future, might be

treatmentsthat were equally

subject to competing priorities that

effectivein achieving adesired

health outcome for that particular patient. Aetnaalso
agreed that the AV C’ sdefinition of medically necessary
care does not remove the company’ sduty to comply with
any moreinclusive definition under ajudicial holding,
statute, regulation, or determination by any Texas or
federal regulating entity with jurisdiction.

While the Morales suit sought fines of $10,000 per
violation from Aetna, the settlement reached by Moraes
successor, Attorney General John Cornyn, contains no
finding of fault, fines, or penalties. The AVC remainsin
effect through 2002 unlessthe attorney general decides
before then that the settlement isno longer beneficial to
Texas citizens and dissolvesthe agreement. Aethaserves
about 960,000 enrolleesin Texas and isthe largest health
insurer in the United States.

reduced or limited the office’s
responsivenessor enforcement actions.

In July 2000, Rep. Craig Eiland and others questioned
whether Attorney General Cornyn had overstepped his
authority by giving Aetnaacompetitive advantage and by
including termsin the settlement that could be viewed as
changing existing law without an act of the Legis ature.
Rep. Eiland’ sconcernsincluded:

* thesettlement sdefinition of medically necessary care,

upon which hinge many of the AV C provisionsand

many other lawsuits against HM Os;

certain contracting provisionsthat were debated but

not enacted during the 1999 legislative session but are

authorized by the AVC;

* whether the AV C committed the L egislature to follow
up with legidlation that would affect all HMOs; and
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¢ whether the AVC, asamodel settlement, would force
other HM Osto operate and restructure themselves
likeAetna

The House Insurance Committee met on September
18 to address these and other questions. Linda Eads,
former deputy attorney general for litigation, told the
committeethat in her opinion, the settlement did not
create new law and does not commit the Legislature to
enacting similar provisionsgoverning theremaining
HMOsin Texas, because the lawsuit focused specifically
on the defendants’ violations. She also said that any
agreements struck with the remaining HM Oswould
incorporate provisionsthat accommodated the HM Os’
different methods of operation. She said that a sunset
date of 2002 givesthe state enough time to monitor
Aetnafor compliance and for Aetnato incorporate the
agreed provisionsinto its standard business practices,
without creating a perpetual oversight role for the OAG.
The settlement included no fines, Eads said, because the
OAG believed that it had received significant concessions
without having to take Aetnato court.

Eads also explained that the AV C’ sdefinition of
medically necessary carecamefrom definitionspromul gated
by professional organizations such asthe American
Medical Association and the American Collegefor
Medica Quality. She said that the definition’ sreference
to cost considerations, which critics found inappropriate
in adefinition that would be used to justify whether a
service was medically necessary, recognizesthetrue
nature of HM O decision-making whilealso limiting the
way inwhich Aetnacan usecost in determining medically
necessary care. She added that the definition does not
supersede state law but clarifiesit and creates a basis
upon which the attorney general can take action without
having to prove that the definition used by Aetnaviolates
state law and intent.

Asof mid-December, Aetnawasthe only defendant
to have signed an AV C, although the attorney general was
seeking AV C agreementswith the other defendants.

Texas legislative proposals. The AVC may trigger
legidlative proposal s by those who remain concerned that
the AV C will result in setting standards that are either
too lenient or too restrictive for HMO regulation.

Some doctors and others may propose enacting a
statutory definition of “medically necessary,” because
such adeterminationisinvolved in many contested

decisions about HM O coverage and trestment and
arguably can be viewed asincluding medical judgment
(the practice of medicine) in certain circumstances. Some
question whether the AV C’ sdefinition can ensure that
enrollees get the care they need, and they say that the
definition may limit enrollees’ recoursein appealing
determinations or suing HMOs.

Others counter that a statutory definition of medical
necessity would not provide theflexibility that HMO
medical directors need to make accurate determinations
on acase-by-case basis, and that such a definition could
eliminate the cost-control advantages that managed care
bringsto the health-care system. A statutory definition,
they say, ultimately would placein lawyers hands what
isappropriately adoctor’ s determination.

Lawmakersin the coming session also may revisit
legidation concerning “all products’ contractua provisions,
which regquire adoctor to participate in all of an HMO’s
health plans or productsif the doctor contracts with one
of them. The AV C alowsthe use of these provisionsin
contractswith primary-care physician groups of morethan
10 doctors. Last session, lawmakers considered but did
not enact HB 3179 by G. Lewis, which would have
prohibited the use of these provisions. Some say that
revisiting theissuewill be unnecessary because Aetna
used all-products provisions more than any other HM O,
andthe AVC, by limiting Aetna s use of these provisions,
virtually has eliminated the problem.

Other proposal s affecting patient protectionsinclude
bolstering requirementsfor HMOsto pay providers
promptly — for example, by forbidding HMOs to use
provisionsin their contracts with doctorsto avoid or
circumvent prompt-payment requirements. Also, HMOs
want some assurance when contracting with doctor groups
or administrative entities that such groups can bear the
financial risk they are accepting. Too many physician
groups are going bankrupt, HMOs say, leaving HMOs
with the medical costs of enrolleesthat the groups had
agreed to cover.

Federal proposals. The 106th U.S. Congress
considered many bills proposing patient protectionsor a
“patient’s bill of rights.” S. 1344 and H.R. 2990, the
major vehicles, passed their respective houses but stalled
in conference committee. A version of S. 1344 passed the
Senate as an amendment to an appropriation bill, but the
conference committee did not adopt it. The major
differencesinthesebillswere:
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Reviewing HMO Decisions

Heal th-mai ntenance organi zations (HM Os) and other
managed-care plans use a system known as utilization
review (UR) to review the medical necessity and
appropriateness of health-care servicesthey provide.
For example, an HMO conducts a UR when a doctor
requests authorization to perform a certain procedure
or treatment for a patient covered by the HMO.

A utilization review must comply with the Texas
Insurance Code, sec. 21.58A. HMOs conduct UR either
by using in-house agents or by contracting with an
outside business. UR agentsfor plans covering Texas
residents must be certified by the state and must conduct
their reviews under the direction of alicensed U.S.
physician. Agentsmust usewritten, medically acceptable
screening criteriaand review proceduresthat are updated
periodically. Screening criteriamust be objective,
clinically valid, compatiblewith established principles
of health care, and flexible enough to allow deviations
on acase-by-case basis.

UR agents must respond within 30 daysto
complaintsfiled by patients or health-care providers
concerning reviews. Agents also must follow certain
notification requirementswhen making an adverse
determination (determining that aproposed treatment
or serviceisnot medically necessary). The agent must
notify the enrollee and the enrollee’ sdoctor of the

S. 1344 primarily would have applied to self-funded
ERISA plans, whereas H.R. 2990 would have applied
to all health-benefit plans;

H.R. 2990 would have preempted state laws that
prevent the application of the bill’ srequirements,
whereas S. 1344 generally would not;

H.R. 2990 would have required plansto pay benefit
clamspromptly;

S. 1344 would have established afederal board for
quality review and research;

H.R. 2990 would have allowed an enrolleeto sue a
health-benefit plan for damages under certain
circumstances; and

reasonsfor the adverse determination and must describe
the procedurefor filing acomplaint and appealing the
decision, including sending aform that the enrollee
may submit to the HM O to appeal the determination
to an independent review organization (IRO). AnIRO
isanonprofit entity regulated by the Texas Department
of Insurance (TDI) that contracts with doctors to
review adverse determinations.

AnHMO submitsthe enrollee’ sIRO-request form
to TDI along with copies of correspondence relating
to the adverse determination. TDI assigns the caseto
an IRO and notifiesthe HMO, enrollee, and doctor of
the assignment. The HM O sendsthe enrollee’ smedical
recordsto the IRO, which forwards the information to
an appropriate doctor for review. Upon completing
thereview, the doctor notifiesthe HM O, the enrollee,
the enrollee’ sdoctor, and TDI of the determination
about the medical necessity of the recommended
services. The HMO must comply with the IRO’s
determination and must pay for thereview. Anenrollee
dissatisifed with the IRO’ s determination may suethe
HMO for failureto exercise ordinary care in making
health treatment decisions.

According to TDI, the average length of an IRO
review, from TDI’ sassignment of acomplaint to an
IRO through the IRO’ s ruling, is about 16 days.

* H.R. 2990 would have allowed associations and
community organizationsto establish alternative
health-benefit plans.

The “right to sue”

In 1997, Texas became the first state to enact alaw
allowing enrolleesto suetheir HM Os, although, in most
cases, the enrollee first must submit the complaint for
review by an independent doctor. Several lawsuitsare
challenging whether Texas has the authority to enact
such alaw and the extent to which HM Os must comply
withit. Despite these court challenges, enrolleesand
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Applying and Interpreting ERISA

Congressenactedthefederal Employee Retirement
Income Security Act (ERISA) in 1974 to regul ate
employer-sponsored benefit plans, including health
plans, and to protect participants and their beneficiaries.
ERISA wasdesigned to allow large multistate employers
to establish uniform benefit programs without having
to meet each state’ s set of regulatory requirements.
ERISA doesnot apply to the benefit plans of government
agenciesor religious groups.

ERISA addressesthe conduct and responsibility
of plan fiduciaries and enforcement mechanisms and
supersedes state laws that relate to employee benefit
plans. However, because of the complex and sometimes
vague structure of ERISA provisions, federal courts
have beeninstrumental in determining which statelaws
are superseded and to what extent health-maintenance
organizations (HMOs) are exempt from state regulation.
Thisevolving definition of ERISA protectionsis
changing theimpact and effectiveness of stateregulation
of HMOsand isforcing enrolleesto file negligence
lawsuits against HM Osin both state and federal courts
to adjudicate their grievances.

ERISA supersedes all state laws that “rel ate to”
employee benefit plans except for lawsthat regul ate

HMOsare using thelaw’ sindependent-review provisions
to settledisagreements over determinations of medical
necessity. So far, no one has brought aliability lawsuit
totrial.

SB 386 by Sibley made HM Os, health-insurance
carriers, and other managed-care entitiesliablefor failureto
exercise " ordinary care’” when making health treatment
decisions. Health plans may beliable for damagesif the
decisions made by their employees, agents, or
representativesharm enrollees.

Thelaw defines “ordinary care” asthe degree of care
that a managed-care entity or a person of ordinary
prudence would use under the same or similar

insurance, banking, or securities (29 U.S.C., secs.
1144(b)(2)(A)). However, an employee benefit plan may
not be deemed an insurance company or “be engaged in
the business of insurance” for purposes of state
regulation (sec. 1144 (b)(2)(B)). This second clause
effectively prohibits state |aws from regulating self-
insured employer health-benefit plans, in which the
employer assumesall risk instead of buying coverage
from an HMO or insurance company.

Application of ERISA iscomplicated by court
challenges and interpretations of almost every wordin
the above provisions. For example, in the 1987 case
Pilot Life Insurance Co. v. Dedeaux (481 U.S. 41, 47,
107 S.Ct. 1549, 1553), the U.S. Supreme Court interpreted
the phrase “relate to” as having a“broad common-sense
meaning.” Other courts haveinterpreted thisruling to
mean that a state law can relate to an ERISA plan “even
if that law was not specifically designed to affect such
plans, and evenif itseffect isonly indirect” (Cigna
Healthplan of Louisiana, Inc. v. Louisiana, 82 F.3d 647
(5th Cir. 1996)). Federal courts have ruled in recent cases
that some state laws affecting the administration of
HMO plans, such asin determining benefit coverage or
in appeals processes, “relate to” ERISA plans and thus
are preempted by ERISA. Other court challengesinvolve

circumstances. According to OAG staff, a“health care
treatment decision” isadecision that affectsthe quality of
the diagnosis, care, or treatment provided to the enrollee.
Thelaw definesan “ adverse determination” asanHMO' s
decision that the health-care servicesfurnished or proposed
to befurnished to an enrollee are not medically necessary.

To maintain theright to suean HMO, an enrolleefirst
must exhaust the utilization review (UR) and appeals
processes or agree to submit aclaim for review by an
independent review organization (IRO). (Seebox, page5.)
Anenrolleewith alife-threatening illness may appeal an
HMQO’ sdecision immediately to an IRO, bypassing the
UR and appeal s processes. An enrollee who already has
been harmed by an HM O’ s decision and who would not



http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=481&page=41
http://www.ca5.uscourts.gov/opinions/pub/95/95-30481-cv0.htm
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defining “the business of insurance” and determining
whether a given state law regulatesinsurance or
employer-sponsored benefit plans.

Malpractice implications. ERISA providesa
civil action for beneficiaries seeking to recover due
benefits. However, beneficiariesare entitled to receive
only the cost of the benefit denied. Under state tort-
ligbility laws, aplaintiff also could suefor compensation
for medical expenses, lost wages, injuries, and death
resulting from the responsible entity’ sactions.

Criticsciteacasein which an enrollee sued his
HMO because it made amistake in denying him
coverage for adrug to treat his prostate cancer.
Because the cancer was so aggressive, the man later
underwent surgical castration asrecommended by his
doctor. When the enrollee returned homefrom the
hospital, he found aletter from hisHMO stating that
it had made a mistake and that the plan would pay for
the previously requested drug. Under ERISA, the
enrolleewould be entitled only to receivethe drug
treatment, which now would be aworthless remedy.
Under state tort-liability laws, the enrollee could sue
for compensation for the surgical castration procedure
and its associated suffering and personal loss, aswell
for punitive damages.

benefit from an IRO review doeshot haveto comply with
IRO review requirements before filing alawsuit. An
enrollee also may pursueinjunctiverelief and other
remediesif exhausting the appeal s and review processes
would placethe enrolle€’ s health in serious danger.

In 1999, SB 1884 by Sibley amended the law to allow
rather than require HM Osto use the IRO process, provided
that they follow the procedures defined in law (such as
requirementsto notify enrollees) and accept the IROs
determinationsas binding. Theamendment responded to
afederal district court decision, discussed below.

Opponents of the 1997 law said it would cause an
avalanche of lawsuits by creating a new cause of action

According to critics, HMOs often argue that
ERISA preempts tort-liability claims so that they can
avoid addressing in court claimants’ arguments that
the HM Os have made decisionsthat harmed enrollees.
The question instead becomes whether the state has
jurisdiction over the HM O’ s action and whether the
plaintiff has standing in state court to sue for damages.
Thus, negligence claimsfiled in state courts often
must be moved to federal court to determine whether
or not the claim is preempted by ERISA and therefore
isoutside the state court’ sjurisdiction.

Criticsalso say that ERISA’ sremediesfor
wrongdoing were appropriate when health-care
insurers provided coverage under traditional fee-for-
service plans, but that Congress needs to amend
ERISA to reflect modern practices. Under the fee-for-
service system, they say, plan beneficiaries got the
servicesthey needed and their main concern was
payment by the health-benefit plan. Under today’ s
system of managed care, however, an HMO's
mistake in judgment can mean harm, suffering, 10ss,
or death if an enrollee does not receive needed
services. Several federal judgesinvolved in ERISA
preemption caseshaverecommended reexamining
ERISA’scivil enforcement and preemption
provisions.

and would escalate health-care costs. They said it would
hold managed-care entitiesinappropriately to amedical
mal practice standard that is relevant only to adoctor’s
practice, not to decisions made by business entities.
Supporters said the law would ensure that managed-care
organizationsare held accountable for their health treatment
decisions. They also said the law would not create anew
cause of action nor escalate health-care costs.

Court challenge. In 1997, SB 386 was challenged
in federal district court in Houston. In Corporate Health
Insurance Inc. et al. v. Texas Department of Insurance,
12 F.Supp.2d 596 (S.D. Tex. 1998), the plaintiffs
claimed that ERISA preemptsthe state’ s authority to
regulate managed-care disputes. (See box, pages 6-7.)
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They argued that the Texas law expressly refersto
ERISA plans and that, in mandating the structure and
administration of HMO benefits, the law wrongfully
binds employers and plan administrators to particul ar
choices, including the adoption of the IRO processasan
aternativeenforcement remedy.

The state argued that the purpose of the law isto
prevent health plansfrom escaping liability for the medical
decisionsthey make, control, or influence, and that the
law does not regulate how HM Os make their decisions or
structure their benefit plans. The state also said that the
plaintiffscharacterized al HM O plans offered to employees
as ERISA plans, instead of distinguishing between what
the state calls an exempt ERISA plan (aself-insured,
employer-sponsored health-benefit plan) and onethat is
established by an insurance business and is purchased by
an employer to provide coverage for employees.

In September 1998, U.S. District Judge Vanessa
Gilmore of Houston ruled that ERISA does not exempt
the plaintiffsfrom Texas|law entirely. She agreed with
the state that the plaintiffs were operating health plans,
not ERISA plans. However, she also found that ERISA
exempts from state regul ation a health plan’ s benefit
structure and administration and that Texas law
inappropriately binds employers and health plansto
particular benefit structures. Hence, she ruled that an
enrollee may not file suit challenging an HM O’ s benefit
determination, the determination of whether the plan
coversabenefit or service. Similarly, Judge Gilmore also
ruled that HM Os do not have to comply with the law’s
IRO requirements because the law improperly imposes
an alternative process for administering benefits. She
severed fromthelaw’ srequirementsall provisions
addressing the IRO procedure.

However, Judge Gilmore upheld enrollees’ right to
sue to challenge the quality of carereceived, saying that
such arecourse does not creste an aternative enforcement
mechanism and is“ separate and distinct” from the IRO
process for benefit determinations. She noted that acase-
by-case determination would need to be made to identify
whether an enrollee’ sclaim isgrounded onan HMO’s
benefit determination, which ERISA would preempt, or
on medical decisions, which could bechallengedina
lawsuit for damages.

Judge Gilmore also ruled that ERISA preempts
provisionsin SB 386 that prohibited HM Os from using
certain clausesin their contractswith health-care providers:

“anti-retaliation” clauses, which allow HMOsto remove
from their plans providerswho advocate on behalf of their
patients, and “ hold-harmless’ clauses, whichindemnify
the health plan against its acts or conduct.

The state appeal ed thisruling to the 5th U.S. Circuit
Court of Appeals, which, in June 2000, also found that
ERISA preemptsthelaw’ s RO provisions because those
provisionsinterfered with aplan’s administration and
constituted astate-imposed remedy. Therulingin
Corporate Health Insurance Inc. v. Texas Department
of Insurance, 215 F.3d 526 (5th Cir. 2000), written by
Judge Patrick E. Higginbotham, echoed Judge Gilmore's
decision that thelaw’ sliability provisions cover only
guestionsregarding the quality of carethat an enrollee
receives, and that ERISA preempts challengesto an
HMO' sdenial of coverage.

Contrary to the lower court’ s decision, the appellate
court did not find that the law’ s prohibitions against anti-
retaliation and hold-harmless clausesin HM O contracts
interfere with the structure and administration of ahealth
plan’ sbenefits. Rather, the court found these prohibitions
consistent with the kind of health-care regulation that has
been left to the states through previous case law.

In October, the OAG petitioned the U.S. Supreme
Court for aruling on whether ERISA preempts IROs,
but the high court has yet to decide whether to review the
case. In the meantime, many hope that the HM Os will
continue to use the IRO process voluntarily. They say
that this process helps HM Os reduce the number of
frivolous lawsuits and projects agood public image to
current and potential enrollees.

In the state’ s favor may be an October 2000 decision
by the 7th U.S. Circuit Court of Appealsin Moran v.
Rush Prudential HMO Inc., No. 99-2574 (7th Cir. Oct. 19,
2000), which found that ERISA does not preempt an
[1linoisHM O law requiring independent review, similar
to Texas' law. In contrast to the 5th Circuit’ s ruling, the
7th Circuit found that the Illinois law regulates HM Os,
not employee benefit plans. The court also found that the
Illinois law cannot be characterized as creating “an
alternativeremedy” because the court considered existing
[llinoislaw to be incorporated tacitly into the contract
under which the plaintiff wasinsured. Thelaw “simply
addsto the contract” adispute-resolving mechanism “for
instances in which the HM O and the patient’ s primary
care physician cannot agree on the medical necessity of a
course of treatment,” and such requirements should be



http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=5th&navby=case&no=9820940CV0&exact=1
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=7th&navby=case&no=992574
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treated as mandated terms within a contract, the court
said. Theruling reversed afedera district court’sruling
that the plaintiff’ s claimswere benefit claims and thus
preempted by ERISA.

IRO and lawsuit activity. Since 1997, the Texas
insurance commissioner has established and certified
threeIROs: Texas Medical Foundation, Envoy Medical
Systems, and Independent Review, Inc., al in Austin. As
of November 1, 2000, the IROs had received 1,079 requests
for review of HM O determinations of medical necessity
and had completed 1,064 reviews. Of the completed
reviews, 42 percent upheld the HMOs' determinations
and 50 percent overturned the HMOs' determinations.
Therest of the completed reviews partially overturned
theHMOs' decisions. For example, an HMO had decided
that oneweek of hospital carewasnot medically necessary
for an enrollee, but the IRO found that four of the seven
daysof hospitalization recommended were necessary.

No systematic information appears to exist that
would indicate whether SB 386

Experts estimate that as many as 25 lawsuits may have
been filed under SB 386, but no case has goneto trial.

Texas legislative proposals. Many observers say
that SB 386 generally works well. Supporters point to
the balanced outcome of |RO decisions as evidence that
the processisworking fairly for both enrolleesand HMOs
and can correct many grievances on behalf of enrollees
without going to court. They say that these results are
being repeated in other states that have adopted an IRO-
type system and that the prospect of an IRO review seems
to influence HM Osto reconsider some of their decisions.
Supporters also say that, contrary to predictions by
opponentsin the 1997 session, the law has not resulted in
amassive filing of lawsuits, nor hasit increased health-
care costs.

Some say the IRO process could beimproved by
allowing enrolleesto submit documentation to IRO
reviewers, instead of requiring the HMO to submit all the
information about an enrollee’s case. Even if the HMO

compliesfully, they say, this

caused health coststo increase

because of an increasein
“defensive” medical practices, in
which doctors prescribe additional
tests and procedures to ensure the
accuracy of their diagnoses and
treatment recommendations.

The 77th Legislature may revisit
issues surrounding the state’s
system for providing independent
review of HMOs’ determinations
of medical necessity.

presents a conflict of interest,
and the HM O may not have
access to or know about
additional relevant information
about the enrollee. Others say
that IRO reviewerswould
become swampedwith

information that is confusing,

Thefirst lawsuit against an
HMO under the new law was Ploccia v. NYLCare, filed
in October 1998 in state district court in Fort Worth. The
plaintiff alleged that NY L Care had used a“ cookbook”
approach to psychiatric treatment decisions, which led to
the discharge of Plocciaagainst physician’sorders. The
day after being discharged, Plocciadrank one-half gallon
of antifreeze and died. The case did not involve an IRO
review because the defendant died before areview could
be conducted, and the law allows casesin which harm
already has occurred to bypass the IRO and proceed
directly to court.

The state district court removed the caseto the federa
district court in Fort Worth on the basisof NYLCare's
motion that the state had no jurisdiction over the case
because of its preemption by the federal Medicare Act’s
appeals processes. In March 1999, however, the federal
court remanded the case to the state court. In July 1999,
the case was settled for an undisclosed amount with no
responsibility for wrongdoing attributed to NY L Care.

inaccurate, or irrelevant to a
good clinical review, thereby delaying |RO decisions.

Some suggest directly linking the anti-retaliation
provisionsof SB 386 with the prompt-payment provisions
of HB 610 by Janek, enacted in 1999 to ensure that
HMOs do not threaten doctors who complain about their
payment. (See box, page 10.) Others say that such alink
isunnecessary because retaliation and delayed payments
aready areillegal, and the link would not lead to better
enforcement of the prompt-payment provisionsbecauseit
ishard to provethat any action, including delayed payment,
islinked directly to amotivation to retaliate.

Some HMOs say that 1RO rulings should be required
asevidenceinany subsequent court proceedingsinvolving
an enrollee’ sclaim of harm. They say the IRO review can
provide an unbiased starting point in acourt’ sdetermination
of harm, responsibility, and damages. Lawyers challenging
HMO decisions counter that |RO rulings should betreated
like mediation proceedings, which are confidential and




Page 10

House Research Organization

prohibited by law from being introduced in court. Juries
should not beinfluenced by the opinionsof intermediaries
who may have biased views of a case, they say.

Federal proposals. Federal court cases that
di stingui sh between medical decisionsand benefit-coverage
determinationsdo not offer clear guidelinesfor determining
HMO liability and for the use of IROs and other remediesin
Texas. Denying care in some cases could be considered
thedelivery of poor health care or poor medical judgment,
not simply acoverage decision. Such determinations
probably would impinge on the definition of medically
necessary care, adetermination that also can be debated
by medical experts. In addition, the contradictory findings of
the 7th Circuit and 5th Circuit courts leave the states' use of
IROs on uncertain legal ground that the U.S. Supreme
Court may need to clear up.

Federal |egidative proposalsincludeamending ERISA
enforcement provisionsto compensateenrolleesfor injuries
or death through the federal enforcement system, and
removing the ERISA preemption of statelaw for cases
that involveall types of managed-care liability. Some
advocate allowing all managed-care claimsto be heard in
either astate or federal court but not both, while others
advocate splitting the casel oad, with state courts hearing
claimsrelated to common-law negligence and federa courts
hearing claimsrelated to improper benefit determinations
and other administrative problems. Opponents say these
changeswould reducethefedera government’ sregulatory
authority over ERISA plans and would decrease the
availability of employee benefits by making them more
difficult and expensive to administer and offer.

Several billsin the 106th Congress contained
managed-care liability provisions, but the billsstalled in
conference committee, largely because of differences
between the House and Senate regarding the scope and
details of apatient’sright to sue.

Joint negotiations by physicians

With the enactment of SB 1468 by Harrisin 1999,
Texas became one of thefirst statesto allow competing
physiciansto conduct joint negotiations on managed-care
contracts and conditions. Thelaw is set to expire September
1, 2003. Only Washington state had enacted similar
legidlation, but it excluded fee and discount termsfrom
theallowed negotiations.

Doctor Protections

No retaliation. Texas law prohibits health-
maintenance organizations (HM Os) from retaliating
against health-care providers and plan enrollees.
SB 386 by Sibley, enacted in 1997, forbids a
health-insurance carrier, HM O, or managed-care
entity to remove or refuse to renew the contract of
ahealth-care provider for advocating on behalf of
an enrolleefor appropriate and medically necessary
treatment (Civil Practice and Remedies Code, sec.
88.002(f)). A federal district judge recently ruled
that thefederal Employee Retirement Income
Security Act (ERISA) preempts the Texas law, but
afederal appellate judge reversed that ruling,
finding ERISA consistent with state regul atory
authority (see page 8).

Art. 20A.14(k) of the Texas Insurance Code,
added in 1997 by HB 2846 by Berlanga, prohibits
an HMO from engaging in any retaliatory action,
including terminating or refusing to renew acontract,
against a health-care provider who on behalf of an
enrollee hasfiled acomplaint against the HMO or
appealed a decision of the HMO. Art.20A.14(j) of
the code, added in 1997 by SB 385 by Sibley,
prohibitsan HM O from retaliating against an enrollee
because the enrollee has filed acomplaint against
or appealed adecision of the HMO.

Prompt payment. Insurance Code, art.
20A.18B, added in 1997 by HB 610 by Janek,
requiresan HMO in most cases to respond within
45 days of ahealth-care provider’s submission of a
fully completed claim by either paying thetotal
amount, paying the portion of the claim that the
HM O does not dispute, or notifying the provider
why the HMO will not pay the claim. Penaltiesfor
noncomplianceinclude afine not to exceed $1,000
for each day the claim remains unpaid.

SB 1468 aso alows doctorsin certain circumstances to
negotiate fee and di scount amounts when authorized by
the attorney general. The negotiating physician’ sgroup
may not comprise more than 10 percent of the physicians
within the managed-care plan’ s service area, and
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physiciansare prohibited from jointly coordinating work
slowdownsor strikes.

Physician’ s groups must submit for the attorney
general’ sapproval aninitial filing that identifiesthe
physicians, their representative for negotiations, the
representative’ splan of operations, the health-benefit
plan and its service-area population, and the joint
negotiation’ s expected benefits and impact on health care.
Any supplemental filings and the contract that resultsfrom
the negotiation also must receive the attorney general’s
approval. TDI also must receive a copy of thefilings and
must assist the OAG in analyzing the impact and approving
thephysicians' representative.

Opponents said that joint negotiation by physicians
would increase medical costsby making it easier for doctors
to increase their fees and profits. They said SB 1468 was
not needed to allow competing physiciansto exchange
information for the benefit of patient care, because Texas
law already dlowed the formation of doctor groups, called
individual practice associations (IPAS), that may represent
groups of doctorsto HMOs. Opponents also said the law
would foster anticompetitive health-care contracts, since
it did not specifically authorize the OAG to monitor
compliance with the negotiated contracts nor to track
changesin the marketplace.

Supporters said the law would help prevent dominant
health plansfrom bullyingindividua doctorsinto meeting
the terms of their contracts, which might not bein the
best interests of the doctors or the enrollees. They argued
that IPAs are no substitute for the privilege of competing
physiciansto meet and exchangeinformation solely for
the purpose of negotiating with HM Os, mostly because
I PAs are expensive to establish, do not cover doctorsin
solo practice, and do not protect doctors against antitrust
lawsuits filed by HM Os. Sincethe negotiationswould be
voluntary and nonbinding, they said, HM Os could refuse
to participate in negotiations with physician’ s groups and
could turn to other groups or individual doctors.

Negotiating activity. Since SB 1468 took effect on
September 1, 1999, the attorney general hasreceived
only onefiling, from the Federation of Physiciansand
Dentists of Tallahassee, Fla. The attorney general denied
thefiling becauseit did not contain enough information
for a sufficient analysis and because the OAG had not
yet promulgated rules for the application process. The
OAG adopted those rulesin May 2000, but the physician’'s
group has not yet refiled.

During last session’ s debate over SB 1468, TDI
estimated that administering the program would cost the
state almost $800,000 to add six full-time employees, to
review documents associ ated with 292 negotiations per
year, and to open an estimated 30 additional enforcement
cases per year. In developing the rule-adoption order, the
OAG estimated that it would handle about 112 filings
per year.

Texas legislative proposals. Doctors say that the
L egislature should streamline the application processfor
physician’ s groups seeking to negotiate with HMOs and
should enact measuresto protect doctors from the risk of
violating antitrust lawswhen compiling theinformation
required on applications. Physician’ srepresentatives and
others say that the information required by the OAG is
cumbersome, often proprietary, expensiveto compile,
and sometimesnot readily available or collected by doctors
in their normal course of business. For example, thereis
no standard source of market information by which to
estimate a contract’ simpact. They also say that some of
therequired information requires doctorsto sharefee
schedules and other pricelists, thereby placing them at
risk of engaging in price-fixing activities prohibited by
federal antitrust laws.

The OAG says this documentation is necessary to
evaluate the marketplace and protect negotiating doctors
from being accused of violating antitrust [aws. In defending
themselves against such charges, doctors could assert that
their negotiating immunity was granted by Texasofficials
who had considered all necessary factorsin balancing the
public’ sbenefit with the doctors' benefit.

HMOs say that despite the OAG’ sanalysis, the
Federal Trade Commission or the U.S. Department of
Justicestill caninvestigate contractsindependently. They
say HMOs will be careful about entering into joint
negotiations because the Texas law does not provide
sufficient antitrust protection for physicians, and HMOs
do not want to put their physicians at risk.

Doctors also say that the application processis
complex and tedious and that doctors fear that their efforts
in collecting the necessary information and legally forming a
group of doctorsfor joint negotiations would be wasted
if an HMO refused to negotiate. Some doctors want to
amend the law to require HM Os to negotiate with doctors
who havereceived the attorney general’ sapproval.
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Some doctors also find the fees required by the OAG
to be too burdensome and a barrier to engaging in needed
joint bargaining with other doctors. The OAG saysthe
fee schedul e reflects the costs of labor necessary to meet
theoffice’ sstatutory requirementsin reviewing applications.
Otherssay that if the application processwere streamlined
and made |ess expensive, the application feeswould not
present such a barrier.

Federal proposals. At thefederal level, doctor’s
groups have backed legislation that would exempt them
from federal antitrust laws. Introduced during the 106th
Congress, H.R. 1304, sponsored by U.S. Reps. Tom
Campbell (R-Calif.) and John Conyers (D-Mich.), would
haveexempted health-care professionals, including doctors,
pharmacists, dentists, and nurses, from antitrust laws
when they negotiate with health plans over contracted
health-care services. Professional coalitionsfor the
purpose of negotiating such contractswould havereceived
the same treatment under antitrust laws that labor

organizationsreceivefrom the National Labor Relations
Board. The exemptionswould have been in effect for
three years from the date of enactment. The bill passed
the House on June 30 but died in the Senate.

Business groups such as the U.S. Chamber of
Commerce opposed H.R. 1304 on the grounds that it
would haveincreased health-benefit costs. Federa antitrust
officials and some consumer groups said the bill would
have provided an overly broad exemption not warranted
by the marketplace and would have improved only
physicians’ reimbursement, not patient care.

Doctors responded that federal antitrust |aws do not
take into account the current health-care marketplacein
which health-care providers face avirtual necessity to
contract with at least one health plan to stay in business.
Health-care providers need special antitrust exemptions,
they said, because no other professional group isunder
such constraints when setting up in business.

— by Kristie Zamrazil
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